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PREFACE. 



The alarming increase of pauperism in England, and 
its steady, though less rapid, progress in some parts 
of our own coimtry, have, of late years, attracted 
general attention to the provision made by law for 
the relief of the poor. The valuable disquisitions and 
experiments of Dr Chalmers have thrown much light 
on the baneful tendency, in a moral and political point 
of view, of a negligent administration of the Poor 
Laws ; and a very general endeavour appears now to 
be made throughout Scotland, by those to whom the 
management of the poor is intrusted, to administer 
the poor's funds with due diligence and circumspec- 
tion. Such being the state of public feeling, I have 
been struck with the want of a treatise containing a 
brief and practical view of our law touching the 
management of the poor, and I have attempted, in 
the following short Treatise, to supply the deficiency. 



ii PREFACE. 

There are many questions relative to this subject 
which have not been determined by judgments of our 
Courts. Such questions have either not fallen within 
my observation, or are only briefly noticed in these 
pages. I have^ however, endeavoured to collect to- 
gether, in as concise a form as I could, those prin- 
ciples which have been settled by decisions, or are 
fixed by statutory enactments ; and I trust that the 
present volume may prove, in some degree, useful to 
those who, while they are frequently called upon to 
execute the laws relating to the poor, may not perhaps 
piosisess the means of access to more accurate and ex- 
tensive sources of information. 



./• 



Edmnburgh, January 27 9 1825. 
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CHAPTER I. 



SUMMARY OF THE STATUTES. 



1. The law of Scotland relative to the ^royision for the 
poor is founded on statutory enactment. The greater part 
of our Acts of Parliament, however, have for their chief 
object the suppression of b^ging, and that which now forms 
the principal subject of attention in relation to the poor, 
is comprised in a few sentences ; while the statute-book is 
filled with provisions intended to put down the hordes of 
vagabonds andbeggars, who, roaming in multitudes through- 
out the country, lived by levying contributions and free 
quarters from the lieges, to the great oppression of the peo- 
ple* The extent of this evil, as it existed even so late as 
the end of the 17th century, is thus described by Fletcher 
of Saltoun : — ^ There are at this day in Scotland (besides a 
^ great number of families very meanly provided for by 
< the church boxes, with others, who, with living upon bad. 
^ food, fall into various diseases,) 200,000 people begging 
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from door to door. These are not only no ways advan- 
tageous, but a very grievous burden to so poor a country ; 
and though the number of them be perhaps double to 
what it was formerly, by reason of the present great dis- 
tress, yet in all times there have been about 100,000 of 
these vagabonds who have lived without any regard or 
submission either to the laws of the land, or even of those 
of God and nature — ^fethers ineestuously accompanying 
their own daughters, the son with the mother, and the 
brother with the sister. No magistrate could ever dis- 
cover or be informed which way any of these wretches 
died, or that ever they were baptised. Many murders 
have been discovered among them ; and they are not only 
a most unspeakable oppression to poor tenants, (who, if 
they give not bread, or some sort of provision, to perhaps 
forty such villains in one day, are sure to be insulted by 
them,) but they rob many poor people, who live in houses 
distant from any neighbourhood. In years of plenty, many 
thousands of them meet together in the mountains, where 
they feast and riot for many days ; and at country wed- 
dings, markets, burials, and other the like public occa- 
sions, they are to be seen, both men and women, per- 
petually drunk, cursing, blaspheming, and fighting toge-' 
ther.^'i 

^ Second Discourse concerning the affairs of Scotland^ 1698^ p. 24.— 
The following extract from a letter addressed by a Justice of Peace of 
Somersetshire to the Lord Chancellor Burleigh^ in transmitting to 
him the calendar of the assizes and sessions held in that county in 
IS96, exhibits the state of England at that period as nearly similar :— 
' God is my witness^ I do with grief protest^ in the duty of a sub- 
' ject^ I do not see how it is possible for the poor countryman to 
* bear the burthens daily laid upon him^ and the rapines of the infinite 
' nutiibers of the wicked^ wanderings idle people of the land ; so as 
' men are driyen to watch their pastures^ their woods^ their corn fields ; 
' and I may justly say^ that the infinite numbers of the idle wander- 
' ing pec^le^ and the robbers of the land, are the chiefest cause of the 
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2. These yagabonds had long greatly abounded ; and so 
early as the year 1424, in the reign of James I., there are 
three enactments intended to repress them. The purport of 
the first, 1424, c. 7, is comprised in its title, which 
declares that * Somares or companies overlyand ,^ ' 
^ the Kingis lieges, suld be arreisted, and satisfie 
^ the King and partie.' ^ The second, c. 25, ^ of the age 

' dearth ; for though they labour not^ yet they spend double as much 
' as the labourer doth^ for they liye idly in the ale-houses day and 
' night, eating and drinking excessiyely. This year there assembled 
' sixty in a company^ and took a whole cart-load of cheese from one 
' driving it to a fair^ and dispersed^it among them. Within this three 
' months I took a thief that confessed unto me that he and two more 
' lay in an ale-house three weeks^ in which time they eat twenty fat 
' sheep^ whereof they stole every night one. It is most certain that if 
' they light upon an ale-house that hath strong ale^ they will not de- 
' part until they have drunk him dry. And they grow the more dan« 
' gerous in that they find they have bred that fear in the Justices^ and 
' other inferior officers, that so no man dares caU them into question ; 
' and at a late sessions^ a tall man^ a man sturdy and ancient traveller^ 
' was committed by a Justice^ and brought to the sessions^ and had 
'judgement to be whipt ; he^ present at the bar^ ya the face and hear- 
' ing of the whole bendi^ swore a great oath^ that if he were whipt^ it 
' should be the dearest whippii^ to some that ever was. It strake such 
' a fear in him that committed him^ as hejprayed he might be deferred 
' until the assizes^ when he was delivered without any whipping or other 

* htam, and the Justice glad he had so pacified his wrath. By this 
' your good Lordship may inform yourself of the state of the whole 
' realm, which^ I fear me, is in aa iU case^ or wone, ihan onrs.'-^ 
Stkype's Annals, vol. iv. No. ccxiii. 

^ The act itself is as follows : — ' Item, the Parliament Statutes and 
' the King forbiddis that na companies passe in the coimtrie^to lye upon 
' onie the Kingis lieges^ or thig or sojoume horse> outher on kirk ttaa 
^ or husbands of the land ; and gif onie complaint be maid of sik treii- 
' passoures to the Scbire£fe of ihe land^ that he arreist sik folk, and 

* challenge them^ and tax the Kingis skaith on them ; and gif they be 
' convict of sik trespasse, that they be punished, and find burrowes till 
' assyith the King and the partie complainand ; and gif sik persones 
' tajds onie skaith in arreisting them^ it sal be impute to themseliSM : 
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1424* ^ ^^^ marke of bc^jgars, and of idle men,' (repeated 
c. 25, by c. 42, of the same year,) creates an important 
& 42. distinction between those who are able to earn their 
own livelihood, and those who are obliged to resort to the 
charity of others for their subsistence. It directs that ^ na 

* thiggers be thoiled to beg' between the ages of fourteen 
and seventy years, unless ^ they be seene by the councilles 

* of the townes or of the lande, that they may not winne 
^ their living utherwayes ; and they that sal be thoiled to 
' beg, sal have a certaine taldnne on them,' while all others, 
^ havand na takinnes,' were to be charged ^ be open pro- 

* And in case that na complaint be maid to the Schireffe^ the Schirefife 

* sal inquire at ilk head court that he haldis, gif onie sik faultoures be 
' within his schireffdome^ and gif onie beis founden^ that they be 

* punished as is before written.' 

To shew the correspondence of the earlier English and Scotch sta- 
tutes^ a few excerpts from the former (most of which^ however^ were 
repealed^ on the establishment of a more complete system,) are given 
in this and subsequent notes. The following affords a specimen of 
the style of the English Acts of Parliament, prior to the disuse of the 
Norman-French : — '' Item^ ordeignez est et assentu^ qe le statutz faits 
' en temps le noble Roy Edward^ aid notre Seigneur le Roi; qore est 
' de Roberdesmen et Drawelatches soient fermement tenuz et gardez. 
' £t outre ce est ordeignez et assentuz par restreindre la malice des di- 
' verse gentz faitours et vagerantz de lieu en lieu currantz de present 
' par paiis plus habundantement qe ne soloient ayant ces heures^ qe de- 
' sore les Justices des assizes en lour sessions^ les Justices de la paix, 
' et les viscontz eo chescun cont^e aient poair d^nquere^de toutz cielx 
' vageranz et faitours et de leur malfaitz^ et sur eux faire^ ce qe la ley 
' demande. Et qe sibien les ditz Justices^ &c. aient desore poair de leur 
' examiner diligealment^ et compeller de trover seurtee de lour bon port 
* par sufficiantz mainpamours des tielx qe soient destreinables si ascune 
' defaute feusse dessors trovez en mesmes les faitours et vagerantz^ et 
' sils ne poient tide seurtee trover soient mandez al prochaine gaole pur 
' y demorer tanqe la venue des Justices assignez pur deliverance des 
' gaole8> les queux en tiel cas aient poair de faire sur les ditz vagerantz 
' et faitours issint imprisonnez ces qe leur ent semblera mieutz affaire 
' par la ley."— 7 Richard II. c. 5 ;— 1383. (Repealed 21 Ja. I. c.^8.) 
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* clamation to labour and passe to craftis for winning of 
^ their living, nnder the paine of burning on the cheek and* 
^ banishing the country.'^ And by a subsequent sta- 
tute of the same monarch, 1425, c. 66^ the Sheriflfe ^^?5* 
are directed to inqidre ^ gif onie idle men, that has 

* not to live of their awin, be received within his boundes,' 
and to arrest them, till it be known ^ quhairupon they 
^ live ;' and after setting them at liberty on sure burrowes 
or pledges, to allow them forty days, to fasten them to law- 
ful craftis ; and if they were then found still idle, he was to 
arrest them again, and imprison them, ^ to abide and be 
^ punished at the King's vidll.'^ 

3. These rigorous enactments do not seem to have been 
carried into execution, for in 1427 there appears an 
act directing inquisition to be made, and a fine to ^^2 
be imposed on those magistrates who had neglected 
them. 

In the next King's reign, a still more severe sta- 
tute was passed, from which it appears that the ^o' 
bands of b^gars had become yet more formidable, 
going about the country with ^ horse, houndes, and uther 

^ A similar disdnction seems to have been introduced by the Eng« 
lish statute^ 12 Richard II. c. 7, 1388^ (repealed 21 Ja. I. c 28^) which 
is in these terms — * Item accordez est et assent^ qe de chescon qi va 
' mendinant et est able de servir ou laborer soit fait de lui come de celui 
' qi depart de hundredes et autres lieux susditz sanz lettre testimoignale 
' — et qe les mendinantz impotentz de servir demurgent es citees et villes 
' ou ils sont demurrantz al temps de proclamation de cet estatut. Et si les 
' gentz des e ditz citees ou villes ne voillent ou ne poient suffir de les 
^ trover qe les ditz mendinantz soi traihent as autres villes^ &c. ou ils 
' furent nez deinz qarrant jours apres la dite proclamation faite et la 
' demurgent continuellement pur lour vies. Et qe de touz ceux q'aillent 
^ en pilrinage come mendinanz et sont puissant de travailler soient 
' faitz come les ditz servantz et laborers sils nient lettres tesdmomales 
' de lour pilrinage desoux les sealx avantditz.' 

2 < Et qe le viscontz^ &c. soient tenuz et chargez de receivre les ditz 
' servantz laborers mendinantz et vagerantz et les detenir en prison^ a 
* la forme avantdite.'-— c 9. 
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^ grades.' The act directs this property to be esclieat to 
the King, and the owners to be imprisoned until his Ma- 
jesty ^ have said his will on them ;' and with r^ard to 
* feinzied fooles and vagabonds' generally, that they be im- 
prisoned so long as they have any goods of their own to 
live upon, and then that their ^ eares be nailed to the trone 

< or till ane uther tree, and their eare cutted ofi^' and they 
banished the country; ^ and gif thereafter they be fiinden 

< againe, that they be hanged.'^ 

The disturbed political state of the country, together 
with the low moral condition of the people, not only pre- 
vented the due execution of the laws, but otherways tended 
greatly to augment the number of the disorderly gangs 
which these statutes were intended to suppress. The legis^ 
lature, however, seem to have hoped, by the increasing se- 
verity of their enactments, to supply the want of moral re- 
straint on the part of the people ; and accordingly we find, 
•MAKtL i^ A ^^^ years, that somars are ordained to be 
Q^ 45^ summarily put to death as thieves and reivers by 
1457, 1455, c. 45, an act again repeated in the next reign 
c. 79. by the statute 1477, c. 77, of which the object is 

nn ^^^ ^ ^ ^ ^^^ ^^ staunching of masterful beg- 
< gars and sornares, that daily oppressis and herryis 

< the King's liege%;' and by an intervening statute, 1457, 
c. 79, the Judges at the Justice Aires are directed to take 
cognizance of such offenders. 

4. In none of these enactments subsequent to the statute 
1424, c. 25, is there any mention made of the r^ular poor 

1 By 27 Hen. VIII. c. 5, (1535^) it was enacted, that a valiant or 
sturdy vagabond shall at the first time be whipped, and sent to the 
place where he was bom, or last dwelt, by the space of three years, 
there to get his living ; and if he continue his roguish life, he shall have 
the upper part of the gristle of the right ear cut off; and if, after that, 
he be taken in idleness, he shall be adjudged and executed as a felon. 
(£xpired--^l H. VIII. c r.-^l Eliz. c. 18.) 



THE STATUTES. 7 

who) by that act, were permitted to beg, a privilege at a fu- 
ture period exchanged for the right to parochial support. No 
act relative to this subject appears till the statute 1503, c. 70, 
in the reign of James IV., which drrects the former 

1 Kf\Q 

statute of King James I. to be observed, and points ^^* 
out more distinctly the class who are to enjoy the 
privil^e of begging, including those only who, by reason of 
physical disability, and of mental or bodily weakness, are 
incapable of maintaining themselves. It ordains the She- 
riffs and Magistrates of burghs to allow none to beg within 
their bounds, ^ except cruiked folk, seik folk, (idiots,) im- 
^ potent folk, and weak folk,' under the penalty of a merk 
for every other beggar foimd within their- jurisdiction* 
A very important restriction was imposed on those pri- 
vileged beggars, by the subsequent act of James V. | f^qt' 
(1535, c. 22,) which enacts < that na b^^ars be ^^ 22. 
^ thoiled to b^ in ane parochin that ar bom in an- 
^ other ; and that the headesmen of ilk parochin mak ta- 
^ kinnes, and give to the b^gars thereof, and that they be 

< susteined within the bounds of the parochin ; and that 

< nane others be served with almous within the bounds of 
^ that parochin, but they that bearis that takinne allan- 
* erlie.'i 

5. Notwithstanding the provisions for the suppression 
^ of somars and masterful beggars,' their number seemi^ 
greatly to have increased during the disorders of the sub- 
sequent unfortunate reign of Queen Mary, and the mino- 
rity of her son. Accordingly, shordv after King James 
VI. assumed the reins of government, an attempt was 

^ By 92 Henry VIII. c. 12, (1530^) it was enacted, that the Justices 
of Peace^ in every county, dividing themselyes into several limits, shall 
give licence, under their hands and seals, to such poor, aged, and im- 
potent persons, to beg within ascertain precinct, as they shall think to 
have most need ; and if any do beg without his jn'ecinct^ he shall be 
whipped, or else be pat in the stocks.— (Repealed 21 Ja. I. c 28.) 
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made to form a more regular system for the remedy of the 
evil which had so long grievously oppressed the peo- 
74! pie of this country. This was done by the act 1579, 
c. 74, which is the foundation of our present sys- 
tem of poor laws, and is, to this day, the only autho- 
.rity (with the exception of a proclamation of the privy 
council) to enforce a compulsory provision for the support 
of the ordinary poor ; the later statutes, which direct assess- 
ments to be levied, being for entirely different purpo^s, 
and having now fallen into total desuetude. This statute, 
entitled, an act < For punishment of Strang and idle beg- 

< gars, and reliefe of the pure and impotent,' proceeds on 
the narrative, that the ^ Sindrie lovabil Acts of Parliament 

< maide by our Soveraine Lord's inaist nobil progenitours, 

< for the stanching of maisterful and idle beggars, away 
^ putting of sornars, and provision for the pure, in times 
^ bygane hes not been put to dewe execution, through the 
^ iniquitie and troubles of the times bypast, and be reassoun 
^ that there was not heirtofoir ane ordour of punischment, 
^ sa specially devised, as need required, but the saidis beg- 

< gars, besides the utheris inconvenientes quilks they day- 
^ lie produce in the commounwealth, procures the wrath 

< and displeasure of God, for the wicked and ungodly* 
^ form of living used amangs them, without manage or 
^ baptizing a great number of their baimis.' It then goes 
on, ^ therefore, now, for avoyding of the inconvenientes 
^ and eschewing of the confusion of the sindrie lawes, and 
^ actis concerning their punischment, standing in effect, 

< and that sum certaine execution and gude ordour may 
* follow theranent, to the great pleasure of Almighty 

< God, and common weill of the realme, it is thocht expe- 

< dient, and statute and ordained, as weil for the utter 

< suppressing of the saidis Strang and idle b^[gars, sa con- 

< tagious enemies to the common weill, as for the charita- 

< bil releiving of aged and impotent pure peopil, that the 
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* ordour and forme following be observed.* — The * ordotur* 
of punishment appointed for these ^ sa contagious enemies 
^ to the common weill,' was, that on being convicted for the 
first time, ^ They be adjudged to be scourged, and burnt 
^ throw the eare with ane bote iron, excepte sum honest 
^ and responsal man will, of his charitie, take and keip the. 

* offender in his service for ane haill zeir ;' — * and gif the 

< offender leave the service within the zeir, he shall then 
^ be scourged and burnt throw the eare, as foresaid ; quilk 
^ punischment being ance received, he sail not suffer again 

< the like for the space of three score dayes thereafter ; 
^ but gif, at the end of the said sixty dayes, bee be found- 
' eii to be fallen againe in his idle and vagabond trade of 
^ life, then, being apprehended of new, he sail be adjud- 

* ged, and suffer the paines of death as a thief.' ^ The act 
then sets forth who are to be considered as ^ idle and Strang 
^ beggars and vagabonds, and worthie of the punischment 
^ before specified ;' and these are generally all persons be- 
tween 14 and 70 years of age, going about the coimtry 

' An ' ordour of punishment' extremely similar to this was provi* 
ded for vagabonds in England^ (by 14 Eliz. c. 5; 1572^) entitled, 
like this^ ^ An act for the punishment of vagabonds^ and for relief of 
' the poor and impotent/ (repealed by 35 Eliz. c. 7, and 43 Eliz. c. 
2.) It was in every respect very similar to this Scotch act^ as will be seen 
by the following summary of its contents. ' A vagabond above the age 
^ of 14 years shall be adjudged to be grievously whipped^ and burnt 
' through the gristle of the right ear with a hot iron^ of the compass 
' of an inch^ unless some credible person will take him into his service 
' for a year ; and if^ being of the age of 18 years^ he after so fall again 
'■ into a roguish life^ he shall suffer death as a felon^ unless some cre« 
' dible person will take him into service for two years ; and if he fall 
' a third time into a roguish life^ he shall be adjudged a felon. Who 
' shall be adjudged vagabonds ? The penalty for the relief of them — 
' who may make passports and licences^ and to whom ? — ^AEtsessments 
' shall be made of the parishioners^ for the relief of the poor of the 

* same parish.' 
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idle, and not following any lawful mode of winning their 
bread. The list of the different descriptions of such persons 
given in the act, (see infra, 161,) contains almost exactly 
the characters which, in the present day, continue, to a cer- 
tain extent, still to infest the coimtry, excepting perhaps a 
class, whom it rather surprises us now«&-days to find in 
such company, viz. ^ vagabond schoUers of the Universities 

< of St Andrews, Glasgow, and Abirdene, not licensed by 

< the Rector and Deane of Facultie of the Universitie to aske 
^ almes.' ^ Besides the penalties to be inflicted on the vaga^ 
bonds themselves, the act declares, that every person who 

< gives money, harberie, or ludging, settis houses, or shewis 

< ony relief to them, shall be liable in a fine not exceeding 
5 punds Scots to the poor of the parish.^ After some further 
provisions, for aUowing to persons shipwrecked Ucences to 
proceed to their ^wn homes, and for appointing searchers 
in each parish to take up vagabonds, the act thus proceeds : 

6. ^ And seeing charitie wald, that the pure, aged, and im- 

^ A similar class of beggars seem to have existed at a more early 
period in England. By 12 Rich. II. c 7, 1388^ (repealed 21 Jac. I. c. 
28,) it was enacted, ^ Qd les clercs des universities qi vout ensy mendi- 
' nanz aient lettres, de tesmoigne de lour chanceller sur mesne le pe3me.' 
In the list ofyagabonds contained in the act 1579, Egyptians are men- 
tioned for the first time. They are noticed in an English act of the year 
1530. By 22 Henry VIII. c. 10, ' Concerning outlandish people call- 
' ing themselves Egyptians,' they are prohibited from coming into the 
realme, and ordained to depart, under the penalty of forfeiting their 
goods and chattels to the King. The 2d of Philip and Mary, c. 4, makes 
it felony for them to remain one month v^ithin the kingdom, and that 
without benefit of clergy, by 6 Eliz. c. 20. These people were still more 
severely dealt with in Scotland ; for by the act 1609, c. 9, they were de- 
clared liable to be summarily put to death, on its being proved that 
they were Egyptians, though not charged with any particular ofibnce. 

* By 27 Hen. VIII. c. 25, (1535,) all persons are prohibited from 
making any common dole, or giving any money in alms, but to the 
common boxes and gatherings in every parish, upon pain to forfeit ten 
times so much as shall be given. (Expired.) 
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^ potent persons, suld be as necessarilie jHrovided as the 
* Tagabondes and Strang beggars repressed, and that the 

< aged, impotent, and pure peopil, suld have ludgeing and 
^ abiding-places throughout the realme to settle themselves 
^ intill ;' it therefore directs the magistrates in towns, and 
the Justices constitute by the King's commission in parish*- 
es to landward, ^ betwixt and the first day of January 
^ next to cum, to take inquisitioun of all aged, pure, impo- 
^ tent, and decayed persons, borne within that parochin, 
^ or quilkes war dwelling, or had their maist common re- 
^ sorte, in the said parochin the last seven yeirs bypast, 
' quilkes of necessitie mon live bee almes,' and thereon to 
see what those may be made ^ content, of their awn oon- 
^ sentis, to accept daylie, and live unbeggand,i and to pro<- 
' vide where their remaining sail be be themselves, or in 
^ hous with others, with advice of the parochiners, quhair 
^ the saidis pure peopil may be best ludged and abide.'* 
The act then goes on to establish an assessment for their 
support in the following terms : ^ And thereupon, accord- 

< ing to the number, to consider quhat their neidful susten- 
^ tation will extend to everie oulk, (week,) and then, be 
^ the gude discretions of the saidis provestes, baillies, and 
^ judges, in the paroches to landward, and sik as they sail 
^ call to them to that efifect, to taxe and stent the haill in- 



* The English statute, 22 Hen. VIII. c. S5, (1535,) directed < ihat 
* all gpyemois of shires, cities, parishes, &c., shall find and keep every 
' impotent and aged person which was bom, or dwelt three yean, 
' within the same limit, hy way of voluntary and charitable alms, &c.^ 
' so that none of them shall be compelled to go openly a-be^ing.' 

^ By 43 Eliz. c. 9, (1601,) The overseers are directed to provide 
^ convenient houses of dwelling for the said impotent poor, and also to 
' place inmates, or more families than one, in one cottage or house, 
^ which cottages and houses shall not at any time after be used or em« 
^ ployed to or for any other habitation, but only for the impotent and 
' poor of the said parish.' 
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< liabitants within the parochin according to the estima- 

< tion of their substance, without exception of persons, 
* to sik oulklie (weekly) charge and contribution, as sail 
' be thocht expedient and sufficient to susteine the saidis 
^ pure peopil.' This taxation is directed to be renewed 
every year, * for the alteration that may be throw death, or 
/ be incres or diminution of men's gudes and substance ;' 
and all person^ are declared liable to imprisonment who 
either refuse' to contribute to the relief of the poor, * or 
^ discourage utheris from so charitabil a deid.' 

The act farther provides, that if the ^ aged and impotent 
^ persons, not being so diseased, lamed, and impotent, but 

< that they may work in some manner of work,' shall, never- 
theless, refuse to perform the work appointed to them by 
the overseer, they shall be punished as vagabonds. It also 
allows any of the lieges to take beggars' children into their 
service, and gives a right to their labour to the age of 
24 in males, and 18 in females. It permits testimonials 
to be given to such of the poor as may be judged proper, 
authorizing them to ask alms in their own parishes ; and after 
declaring that vagabonds, while imprisoned, shall be main- 
tained by the parishes in which they were apprehended, — 

< allowing to each person ane punde of ait-bread, and wa- 

< ter to drink,' it concludes with a declaration, that should 
any doubts arise as to the meaning of the act, ' the inter- 
^ pretation, explanation, supplement, and full execution 
^ thereof,' is committed to the King, with the advice of 
his Privy Coimcil.* 

^ There were seyeral English statutes prior to the 43d Eliz. c. 2, 
(the basis of the poor laws in England^) extremely analogous to this 
act^ (15.79^ c. 74^) on which the Scottish system is founded; but the 
4Sd of Eh'zabeth introduces a principle of providing work for all unem- 
ployed persons^ which has rendered its tendency quite opposite to- that 
of the Scottish act. The purport of the English statute is expressed ge- 
nerally in the first clause^ which empowers * churchwardens and over- 
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7. The improvement in the moral habits of the people 
of Scotland, which has been since produced by the ope- 
ration of institutions of nearly the same period with this 
statute, was long retarded by adverse circumstances ; and 
we accordingly find, that the expectation entertained of 
the effects of this act were not realized. Its only result, 
indeed, seems to have been, to create a feeling of the ne- 
cessity for an increase of prisons and places of confine- 
ment to contain the vagabonds against whom the order of 
punishment contained in the act was directed. The next 
statute relating to the poor appoints prisons to be 
erected, not only at the head burghs, but also at all , .2 
the principal towns and parish churches ; it grants 
power to certain persons, to be appointed by the Sheriff in 
each parish, to hold courts, and summon an assize for the trial 
and punishment of vagrants ; and, in the event of their re- 
missness, it authorizes the infliction of pecuniary penalties, 
and extends to persons, to be appointed by the Kirk Ses- 
sions, the power of carrying into execution the provisions 
of the act 1579; which power the next statute, 
1597, c. 272, transfers entirely to these bodies them- ^.^^ 
«.ve^ „ J.»uio. h, «,. J..g»».. ,f «» poor "• «*• 
laws, which has been attended with most beneficial effects. 

By the same statute, the time during which the lieges 
might compel the service of b^gars' children, was ex- 
tended to their whole lifetime ; and in it there is the first 

' seers of every parish^ (with the consent of two or more Justices of the 
^ Peace^) to take order for setting to work the children of all such^ whose 
' parents shall not be thought able to keep and maintain them ; and 
' also^ for setting to work all such persons^ married or unmarried, ha- 
' ving no means to maintain them, and use no ordinary and daily mode 
* of life to get their living by ; and also, to raise weekly, or otherwise, 
' (by taxation of every inhabitant, &c.) a suiBScient stock of flax, hemp, 
' wool, &c. to set the poor on work, and also competent sums of money. 
' for, and towards the necessary relief of the lame, impotent, old, and 
' blind, and such others among them being poor and notlable to work.' 
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mention made of a plan, subsequently attempted to be car- 
ried into efFect, but fortunately without success, of employ- 
es beggars in common works. 

8. The Kirk Sessions found, as their predecessors had done, 
that it was impossible to attain the end proposed, while the 
people continued in the same state of moral degradation; and 

the next act, (1600, c. 19,) complains, that the statute 
,q' 1579 has received * little or no effect or execution,' 

and declares, ^ that the strong and idle beggars be- 
* ing for the most part thieves, bairds, and counterfitte lim- 
^ mers, living most insolently and ungodly, without mar- 
^ riage, or baptism of a great number of their children, are 
< suffered to vaig and wander throughout all the haill coun- 
^ trie, and the poore and impotent persons are neglected, and 
^ no care had, and no provision made, for their entertein- 
^ ment and sustentation ;' and, attributing to the neglect 
of the persons to whom the execution of the Acts of Parlia- 
ment had been conimitted, what was truly the consequence 
of the state of the coimtry, and the moral condition of the 
people, it provides as a remedy, that the presbyteries shall 
take cognizance of the Kirk Sessions, andreportto the King's 
ministers such as shall be negligent in the charge commit- 
ted to them, that his Majesty may proceed against them ac- 
cordingly. Notwithstanding this, and the additional a£»ifit- 

ance of the Justices of Peace, who, by 1617, c. 8, 
^ ' art. vii., are instructed to put the Acts of Parliam^it 

into due and full execution against vagabonds, and 
to punish and fine their * receptors and setters of houses 

^ to them,' the very next statute, 1617, c. 10, sets 
,^' out with narrating, that ^ the number of the saids 

^ b^gars hath daily increased more and more,' — 
and that the evil arose from not educating the children of 
poor parents in habits of industry, — ^with a view to ef- 
fect which, it models into a more complete form the. system 
of temporary slavery, introduced by the preceding acts. 

9. A longer period than usual now elapses without any 
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additional enabfment relative to the poor.' It is not till the 
year 1661, in the reign of Charles IL that they seem again 
to have occupied the attention of our legislature. By a sta- 
tute passed in that year, containing commission 
and instructions to the Justices of the Peace, a oq' 
power is given to these Magistrates^ which they have 
long ceased to exercise, (if indeed they ev^ did so,) — ^to 
make up lists of the poor in each parSsh twice in the year — 
to appoint overseers — ^to receive and distribute the collec- 
tions and other funds for their maintenance — and, general- 
ly, to have the whole management of the poor. 

Although the system of management, by means of the 
Justices of Peace, directed by this act, has iaJlen into disuse, 
the act itself is very important, as pointing out, more clearly 
than perhaps any other, the understanding of the l^isla- 
ture as to the class of persons who, under the statute 1579, 
were entitled to parochial relief. These were stated to be 
all ^ poor sick, aged, lame, and impotent pefrsons, who 

< (of themselves) have not to maintain them, nor are able 

< .to work for their living, as also all orphans and other 

< poor children, who are left destitute of all help ;' and it 
is ordered, that, into the list of the poor, ^ no persons be 
* received who are any way able to gain their own living.' 
These provisions were intended only for the benefit of 
the regular poor. The act c. 42, of the same year, 

had for its object the employment of vagabonds — . »' 
an object which it combined with a plan for the en- 
couragement of manufactures in the kingdom, by the in- 
stitution of those Joint Stock Companies, which have be- 
come so universally prevalent in the present day. It also 
embraces a third class of poor, viz. idle or unemployed 
persons, who, though perhaps willing to work, were mas- 
terless and out of service. These, though not amenable to 
the severe penalties against vagabonds, were, nevertheless, 
by the statutes of this reign, subjected aloi^ with them to 
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< 

the same harsli regulations which were considered necessa- 
ry to induce the proprietors of manu£Eictories to afford theva. 
employment. 

This act proceeds on the narrative, (similar to that of al-* 
most every enactment relative to the poor,) * that our Sove- 
^ raine Lord, considering that all the laudable acts made be 

< His Majestie's ancestors, &c. anent manufactories, for in- 
^ riching His ^lajestie's ancient kingdom, putting of poor 

< chUdren, idle persons, and vagabonds, to work, have 
' been hitherto rendered ineffectual ; and that many good • 
^ spirits having aimed at the public good, have, for want 
^ of sufficient stocks, counsel, and assistance, been crush- 
^ ed by such undertakings ; do conceive it necessary to creat 
^ and erect companies and societies for manufacturies, that : 
' what was above the capacity of single persons may be 
' carried on by the joint assistance, counsel, and means of 

< many.' Privileges and immimities are accordingly confer- 
red on those persons who should form societies for the in- . 
troduction of manufactures, and the heritors of parishes 
are directed to appoint fit persons for the instruction of poor- 
children, vagabonds, and idle persons, in the different kind^ 
of work which might be required in these establishments. 

10. Having thus, as the legislature conceived, provided 
for the immediate erection of manufiEictories all over the 
kingdom, and for rendering the vagabonds, &c. fit to be 
employed in them, the next step was to grant power to the 
manufacturing societies to compel their services, and to^ 
afford these bodies a sufficient inducement to do so. 

YQ This was the object of the act 1663, c. 16, which 
sets forth by declaring, ^ that His Majestic, conid- 
^ dering that the chief cause whereby the foresaid acts have 
^ proven ineffectuals and that vagabonds and idle persons 
^ do yet so much abound, hath been, that there were few 
' or no common works then erected in the kingdom, who 
* might take and employ the said idle persons in their 
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} service; dud th^t now, by His Majeatie's pincd^y care^ 
^ comi^on works, for manui^tories of div^se 8(»rts,. jax^ 
^ setting np io this kingdom*' Power is therefore givea 
to persons or societies having manufactories, tp s^ize ad 
vagabonds aiiid idle persons, and employ them as th^y 
shall see fit, ^ the same being done with the advice of the 
' respective loagistrates of the place where they shaU be 
^ seized upon.' And to induce the societies and manufac- 
turers to employ these persons, it was enacted, that they 
should have right to their service for eleven years without 
paying them any wages-giving them meat and clothes 
only ; and besides thi^, that they should receive froH)^ the 
parish of the persons so emj^yed by them, two shillings 
Scots per day, for each person, during the first; year after 
his apprehension, and one shilling per day for the next 
three years, when the allowance to be paid by the parish 
was to cease. This money was directed to be raised by as- 
sessment, to be laid on the p^irish by the heritors, who were 
themselves to pay one half; the other half being leviable 
from the * tenants and possessoi^s,' with pow^r to the per- 
sons or societi<8s emjdoying the poor, in the event of the 
heritors failing to tax themselves, to charge them by letters 
of homing for p^.yment of these allowfm^es. By Gfome in- 
advertency, this act has by many been supposed to relate 
to the case of the regular poor entitled under the former 
statutes to parochial relief, and has been considered to be 
the authority for levying assessments for their support; 
while, in fact, it has reference only to the case of vagabonds 
and idle persons employed by manufacturers in their works, 
and the assessment here authorised is solely for raising 
the allowances payable to these mapufacturers, and after- 
wards transferred to the correction-houses. It is true» 
that the plan of dividing the assessment into two parts, 
the one to be levied from the heritors, imd the other from 
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the honseliolders, wbs subsequently adopted, in reference 
to the assessment for the support of the ordinary poor in 
landward parishes, instead of the mode directed by the act 
1679, of levying it from the whole inhabitants in one class ; 
and that the period of three years, as fixing the settlement 
of a pauper, instead of seven, has also been borrowed from 
this act ; .but, except in these particulars, adopted in sub- 
sequent enactments, this statute may be considered as in 
total desuetude ; indeed M^Kenzie expressly observes, that 
it never was carried into execution.^ The summary mode 
of seizing on vagabonds, and unemployed persons, and of 
compelling their gratuitous service for a term of years, 
could never 1)0 tolerated in the present day ; and the manu- 
facturers were deprived of all right to the parochial allow- 
ances, by the act which we, come next to consider. 

11 . This act, like all which had preceded it, complains 

c is' ^^ ^^^ inefficacy of former enactments, and professes 
to have at last found out the true remedy for the evil j 
which is no other than the adoption of the. system of correc- 
tion-houses, in which the vagabonds and idle persons might 
be compelled to work. For carrying this plan into effect, 
the statute ordained the magistrates of all the burghs men- 
tioned in the act, to build suflSicient correction-houses, with- 
in a certain period, * for receiving and entertaining of the 
' beggars, vagabonds, and idle persons within their burghs, 
< and such as shall be sent to them,' from bounds allotted 
to each burgh ; and with the intention of compelling obe- 
dience on the part of the magistrates of burghs, it was 
provided that, in case they failed to have the correction- 
houses ready at the specified time, they should incur the 
penalty of five hundred merks quarterly until the houses 
were built, leviable by the Commissioners of Excise, to be 
by them appropriated to the building or buying of such 

^ ObsenratioDs^ Charles il. Pari. I. sess. 3. act 16. 
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houses. To enable the burghs to maintain the vagabonds, . 
&c. who should be sent to their correction-houses, the al- 
lowances granted by the preceding act, (1663, c..l6,) to the 
societies and manufacturers employing the poor, were tran&- 
ferred to the burghs for the use of the correction-houses, 
the masters of which were vested with the same power 
as these societies had possessed^ of compelling, for the pe- 
riod of eleven years, the gratuitous labour of all persons sent 
to the correction-house, and with the same authority, to 
enforce discipline and order, by keeping them constantly 
within the walls of the building, and using * all manner 
* of severity and coercion, by whipping or otherways, ex- 
^ cepting torture.'^ Notwithstanding the severe penalties 
to which the burghs were subjected, in the event of non- 
compliance with the provisions of this statute, they appear 
to have evaded performance so completely, that there 
does not exist in Scotland a single correction-house, appli- 
ed to the purposes set forth in the act. To whatever cause 
this may be attributed, it is a most fortunate result for the 
country, which has thereby escaped from an intolerable 
burden that could only have tended to increase the evil it 
was meant to remedy. The correction-houses not having 
been built, the allowances, of course, were never levied, 
and so far the statute has fallen into general disuse ; and it 
would seem, that no attempt could now be made to carry 
it into execution. 

12. One part of the act, however, has reference to the 

^ By 7 James I. c. 4^ it was enacted^ that there should he provided^ 
in every county in England and WTales^ ' one or. more fit and conye- 
' nient house, or houses of correction, with mills, cards, turns, and such 
' like necessary implements, to set the said rogues^ or such other idle 
' persons^ on worjp ;' with power to the governor ^ to punish the said 
' rogues^ idle and disorderly persons^ by putting fetters and gives on 
^ them, and by moderate whipping of them.' 
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impotent poor, and, so &r as it relates to them, its provi- 
sions ore stm in observance. 
^ In order to ascertain who were to be sent to the cor- 
rection-houses, and who were to be maintained by parochial 
contributions, the act directs the kirk-session, along with 
the heritors, who are here for the first time intrusted with 
a voice in the management, to make up listi^ of the poor, 
and inquire * if they be able, or unable, to work, by reason 
' of age, infirmity, or disease ;' ^ and to condescend upon 

< stich as, through age and infirmity, are not able to work, 
^ and appoint them places where to abide, that they be sup- 

< plied by the contributions at the parish kirkes;' and as 
to all such that ^ are of age and capacity to work,' to send 
them to the correction-houses, provided none of the inha- 
bitants will accept of them, in terms of the act 1617, c. 10. 

It would seem from this act that the practice of levying 
assessments for the support of the impotent poor, autho- 
rised by 1579, c. 74, had not been brought into general use, 
as it is declared, that if the contributions at the parish 
churches were not sufficient to maintain them, they should 
be furnished with a badge or ticket to ask alms within their 
own jKirishes, thus substituting the old privilege of begging 
for that of support by means of assessment. 

13. The three latest statutes relative to the poor, 
1695, viz. the acts 1695, c.43, 1696, c. 29, and 1698, c. 21, 
^* ^' merely contain directions for carrying the former 
c. 29. **^^ (which are thereby ratified) into more rigorous 
1698, execution; grant power for that purpose to the Privy 
c. 21. Council, and ratify their proclamations. 

14. These proclamations of the Privy Council, 
which complete our statutory law on this subject, were issued 
in consequence of the distress occasioned by a succession of 
bad harvests for several years, thence called the ^ seven ill 
years ;' and although entitled to considerable weight, they 
have never been held as equal in authority to the Acts of 
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Parliament, and they b^ve accordingly been disregarded, 
wherever inconsistent with preceding acts.^ 

The first proclamation directs the heritors 
and kirk-sessions of landward parishes to assess -n^q^ ' 
themselves for the support of the pbor, introducing 
a distinction between heritors and the rest of the inhabitants 
or householders, (as the proclamation styles them,) in the 
imposition* of the assessment, which is divided into two 
halves, the one to be laid on the former, and the other on 
the latter. It directs the heritors to put the poor to work ; 
makes provision for the transmission of beggars to their 
own parishes ; imposes fines on persons giving alms to beg- 
gars beyond their parish, or refusing to pay their quota to the 
support of the regular poor ; and, finally, ordains correc- 
tion-houses to be immediately built by the greater burghs, 
to serve until the lesser burgha be able to erect theirs.^ 

15. The second proclamation renews the direc- , 
1ion«astobeggar«repairingtotheirownparishes. ^^gf ' 
under pain of being imprisoned as vagabonds, ^nd 

fed on bread and water for a month ; appoints the magis- 
trates in burghs and tibe heritors in vacant parishes to lay 
on assessments for the support of the poor ; and ordaius 
the kirk-session to give one-half of the collections for the 
same purpose. 

16. By the third, power is given to the Sherifis, 
Justices of Peace, and Magistrates of burghs, to 2694 ' 
impose fines on all persons not obeying and car- 
rying ioto execution the several acts and proclamations 
relative to the poor, and a committee of the Privy Coun- 
cil is appointed to take cognizance of the diligence of the 
Sheriffs*. 

1 Thns, although by the proclamation^ 1 1th Aug. 1692^ seren years' 
residence is declared necessary to acquire a settlement^ three years haTe 
eyer beenfadd sufficient^ agreeably to the Act ^fTbrliamoit 1672^ c. Id. 

* The-prpdamAtioiM ir\H be found in thd Apt»CTdix. 
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._ 17. The last of these proclamations, bedidesgiving: 

1 fiQft ' ^ general power to the heritors and kirk-sessions 
to determine all questions ' in relation to the or- 
* dering and disposing of the poor,' makes an expiring ef- 
fort to compel the burghs to build correction-houses, by 
imposing on them, besides the pecuniary penalties inflict- 
ed by former acts and proclamations, the burden of main- 
taining all the poor who might be sent to them, until such 
houses should be erected. 

1 8. These proclamations complete the enactments relative 
to the poor, the provisions of which may be divided into two 
distinct classes ; the one having reference to the support of 
the aged and impotent poor ; the other relating to the em- 
ployment of vagabonds and idle persons. The former con- 
fer a right on the poor, for whose behoof they were made; the 
latter impose a punishment on those for whose suppression 
they were intended. The latter class have, happily, never 
been carried into execution, and probably could not now be 
enforced. Indeed, except as to some lesser penalties against 
vagabonds which have been kept up in practice, these statutes 
maybeconisideredasin total desuetude.^ The system for sup- 

^ The circumstance of these statutes having fallen into desuetude, 
may have been partly owing to the poverty of the hurghs in Scotland^ 
which prevented the estahlishment of correction-houses ; hut it must 
be chiefly attrihuted to the excellent adaptation of the ecclesiastical es- 
tablishment of Scotland^ and the system of parochial schools^ to effect 
the moral and intellectual improvement of the people. The absence of 
moral and intellectual cultivation^ as it confines the wants and desires 
of a people to the indulgence of their animal appetites^ which^ in con- 
sequence^ they gratify without the check of any moral restraint, neces- 
sarily produces pauperism and wretchedness, by its tendency to in« 
crease the population of a country heyond the means of supply. On the 
other hand, an improved moral condition, resulting from religious and in- 
tellectual cultivation, by Inspirin^an with nobler desires aiid higher ob- 
jects of ambition, raises him in the scale of humanity, and enables him to 
restrain the grosser propensities of his nature within those bounds whidi 
he sees to be ne9e8sary for the eomfwrt, happiness^ and respectability of 
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port of the impotent poor, established by the other class of 
statutes, as it now exists in practice, may be considered to be 
as nearly perfect as any system of legal provision can be. As 
it professes not to maintain, or to provide employment for, 
persons able to work, or who have relatives from whom they 
can demand support, it does not tend to encourage idleness, 
to interfere with the profits of the industrious labourer, or 
to loosen the bonds of natural affection. As the power of le- 
vying assessments and of granting r^ief is vested, in the 
first instance, in those who are chiefly liable in the support 
of the poor, th^e is little danger of extravagance in the ad- 
ministration of the funds ; and as the management and ^or- 
^ dering' of the poor is generally intrusted to the elders, who 
act gratuitously, little expense is incurred besides the sums 
actually employed in affording relief; while at the same time 
a sure resource is provided for the helpless poor ^ who shall 
^ never cease out of the land,' should voluntary charity 
fail ; and a constant intercourse is produced between the 
poor and those of a rank superior to themselves, which 
alone would render. any system a bless^ig to thC: society in 
which it exists. . > 

himself and his family. Accordingly in Scotland^ pauperism decrea- 
sed exactly in proportion as the inhabitants advanced in moral improve- 
ment ; and it has again augmented-of late years^ as the means of edu€a« 
ting the lowerorders (^ society have become inadequate, owing to the 
great increase of the poptilation^ especially in manufacturing towns. It 
is on the same principle^ that the deficiency of institutions for effectu- 
ally educating the lower classes in England has been the true cause of 
the alarming extent of pauperism in that country, and of calling into 
such fearfully active operation, provision^ of the legialatiBre simflar to 
those which have fallen into total desuetude in Scotland, the effect .of 
which again is to accelerate th^ moral degradation of the people and the 
IncSieafl^ of pauperism. . And it is owing to the total absence of any means 
of instructing the people, that Ireland has become a nation of paupers. 
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CHAPTER II. 

OF PERSONS ENTITLED TO RELIEF. 

19. There are tliree classes of poor acknowiedged in onlr 
law, each of wbich has been the object of tegishitiTe enact- 
ment. 

1. Those who are ^titled to parochial relief. 

2. Vagabonds and strong b^^irs, < being personnes abill 
' in bodie, liyilig idle, and fleeing labotir ;* ^ f^ud, 

3. Unemployed persons, ^ who, bemg masterless and oat 
* of service, have not wherewith to maintain themselves by 
** their ^wn means and work.' * 

The first cla^ will form the sntject of the present, the 
ftvo last of subsequent chapters. See infra, chap. ^ and t. 

20. Under the d^ciiptions in the different Acts of Par- 
liament of those persons who are entitled to parochial relief, 
(supra, 6, 9, 12,) are included generally all poor persons, 
(possessed of a settlement in Scotland, to be afterwards con- 
sidered,) who, by reason of the infirnuty of age, or imma- 
turity of years, — ^by reason of physical disability and weak- 
ness of body,^— or by reason of mental imbecility or disease, 
ire incapable of eariuiig subsiflteoce by labour. Thiis are 
entitled to refief, 

21. (1.) Poor i^rsons, of seventy yearis or upwtodisf, ' or 
under that age, if so infirm as to be unable to gain a liveli- 
hood by their wtwk. * 

' 22. (2.) O^iAiaiis axkd destitute children «mder fourteen 
years (>{ ag^ iiotd those /illegitimate ak well iEiis Hecwful.'^- 

' •. ' * . ' . - « • - • . . ! , i « ■ 

* J' 

* 1579, c. 74. * 1663, c. 16. 

« 1424, c. 25 and 42.— 1579, c. 74. * 1661, c. 38.— 1672, c. 18. 

^ 1424, c 25 and 42.— 1579, c. 74.— 1661, c. 38— 1672, c. 18. 
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But children living with parents who are not proper .ob- 
jects of relief, have no: claim tp. be supported indepe;ndeBt 
ef thenu Ab to the case of diildren bom in Scotland of -pa- 
rents having no settlement^ and of .children exposed whose 
parents and place of birth are unknown, — see inira, 64, 87-9. 

23. (3.)' All who, from permanent bodily disease and de- 
bility, are unable to work, .are proper objects of parochial r^ 
lief, as < cruiked folk, impotent folk, and weak folk.'^ It is 
not necessary, to entitle such persons to relief, that they should 
be totally incapable, of performing any work whatever ; it is 
sufficient, that they, be unable to work so as to gain a liveli- 
hood, and that they * must of necessity be sustained by 
' almes.' ' If such; persons,^^ however, refrise to work- in so 
far as they < are able,. or if they persist: in the practice i^ 
common beg^ng, without allowance of theheritors and kirk' 
sessions, or beyond the bounds of the parish, they can have 
no claim for parochial support, but are liable to be treated 
as vagabonds, while they so conduct themselves.^ 

No person is- entitled to permanent relief who is able to 
work so as to gaiaa livelihood/ A& to whether they, are 
entitled to temporary relief, — see infra, 28. 

24. Under this dass of persons who are physically disabled 
from obtaining a livelihood by their work, have been. ge- 
nerally inehided destitute widows with families of children, 
as being disabled by the natural weakness of their frame 
from supporting a family by their labour. These, how- 
ever, may. perhaps be more justly considered as only en- 
titled to receive the aliment for behoof of their children, 
who are proper objects of parochial relief, if the parent be 
unaUe to work for their support 

It may well be doubted,, how far a woman of ordinary 

1 1503i C TO.— 1579, c. 74.^1661, c. 88.— 1672, c 18. « 111!*. 
» 1579, c 74.— 1661, C 88. 

^ 1579, c 74.— 1661, c. 38.— 1672, c. 18 ; 1 Bank. 9, 60 ; 1 Ersk. 7, 
6S. M'Cowan, May 90, 1809, (F. C.) 
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stineng^ dioold, in aajemt, he eoniderad cnfitfedto 
fi^ on aeeount of lienig iRndened with one or two cifldroi ; 
aniarodlj, if the ntoation of Ae paridi be sodi as to gire 
hgarcasonalfeproepectof inj ip oiliiy heradf ^addnldren 
tit her own eaertions, theharitogamdhirh BCiMfa n are en» 
md io ezeraae ^Mir fiaeietioe in lieliHing refie^ either 
par&Dy or tolaUy^ as the cnreamstamee ^ the case may 
flteem to ifrar r an t,' 

fthaaHeeomeeostoniaryforniodienofhMardefaUd^ 
to demand not only aliment firom the Inrfli of die child, hot 
m^l^rn^ expenaes abd. There seeing to be no anthcNitf in 
a^y of tfiV^ Acta of F^Hament for either of th^ dem 
^d iti one caae it was expressly Iband, even in r e fe rence 
to a legitimate child, that aliment was doe only from the 
dm of the application for relief; that advai&cis by rela- 
tions prior to that period must be hi^ld to have been made 
ejppietatej and that for these they had no claim to be reim- 
bnrsed.' Btit rery lately the First IKvision of the Court 
lias found a pansh liable from the Urth of the child, al- 
thongli th^ire was no proof of any aj^lication for relief 
having been made until two years thereafter; and even al- 
thouj^h the relations of the mcdher, who had advanced the 
alimieiil^ wei^e not parties to the proc^Hu' In a former case, 
iibb, thie sarnie Division of the CouH aditiitted the mother's 
cUiim for in-lying expenses/ 

25. (4'«) Idiots^ {* neSk folk,') aaid p^Mns insane, are also 
e'dtitied to be supported! But it has been detei*mined, that 
wfi^e a lunatic person has been ttiied as a criminal before 
tti6 Court of Justiciary, and is cotifined, by order of the 
Court, neither the parish of his settl^ent, nor that where 

i Robert v. Yite, Feb. 85^ 1895. llie Court refiuied to hiterfere with 
tbe tniount granted by the kir]c searion^ and found that the parish was 
not bound to award an aliment for any definite period. 

^ Howiej January ^&f 1800. (Mor. Ap. Poor, \>\ 

» Robert, ut iupra. . . i ... m , 

^ Murray v, Craick, 1817. (Notl rep.) 
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the cnme was committed, are bound to aliment him dn- 
ling his confinement. ^ The same rule, however, does not 
apply where he has been confined by an inferior Magistrate, 
merely as a matter of precaution, no crime being charged 
against him.' 

26. Foreigners, who have acquired a settlement in this 
country, and who are otherwise proper objects of parochial 
relief under any of the above classes, are equally entitled to 
demand support from the parish of their settlement witii 
natural-bom Scotchmen.^ 

27. It seems very doubtful, whether persons, who in ge- 
neral are able to support themselves, are entitled to relief 
during periods of temporary sickness, or bodily injury. 

By the proclamation of the Privy Council, 29th August, 
1693, it is declared, that the kirk sessions shall deliver 
over to the heritors one half of the collections at the church 
doors, for the support of the regular poor ; and it is sup- 
posed by some, that it was intended that the other half 
should be appropriated to the relief of those temporary ob- 
jects of charity who are not entitled to a place on the per- 
manent roll. The proclamation, however, gives no direct 
authority to such a construction ; and although it may pos- 
sibly have been intended to enable the kirk session to fol- 
low this practice, it certainly does not render it imperative 
on them, or confer any right to relief on such objects of 
charity. And, at all events, unless such persons are eit- 
titled to relief under the statutes authorizing assessments, 
no other funds except this half of the collections can be 
appropriated to their aid;'as an additional assessment would 
thereby be required for purposes not authorized by the Acts 

^ Commisiioners of Supply of Wlgtonsiure, February 21> 1823.— 
2 Sess. Rep. 210. 

« Scott, Nov. 13, 1818, (F. C.) 

' Higgins, July 9, 1824. 3 Sess. Rep. 183. 
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of Parliammt ; and it would be contrary to all sound prin- 
ciple to extend a tax on the subject: .which an assessment 

t^r », 1»F«<I U.e Wa. J-hich i. ^ g™.«d by 
the legislature. There is, doubtless, in one of the Acts of 
Parliament relative to the poor, an expression which perhaps 
may seem to countenance the doctrine, that persons are en- 
titled to relief during merely temporary sickness or dis- 
ability to work. This occurs in the statute, 1661, c. 38, 
where ^ sick' persons are ngientioned among the poor en- 
titled to parochial relief; but, from the whole scope of the 
passage, it would rather seem, that the legislature only 
weant those who, by reason of pemument ailment, were in- 
capacitated from following any trade, or train of employ- 
ment, whereby they might gain a livelihood. The act di- 
rettR examination to be made < of all poor^ aged, sick, lame, 
^ BsA impotent inhabitants, &c. who (of themselves) have 
^ jBOt to maintain them, nor are able to work for their livr 
^&ig^' — * and to enrol all such persons, and to provide 
^ ihem a convenient house for their dwelling, either apart 
^ or together, as they shall judge requisite.' Now the expres- 
sion,— ^f^erson^ * not aMe to work for their living,' — applies 
to those who are disabled from making a livelihood, rather 
i^n to those whose employment is merely temporarily sus- 
pended ; and if the latter class of persons were meant, they 
Hrould not probably have been directed to be placed in poor's- 
^Kmses along with the permanently disabled. 

The general tenor of our statutes s^plies solely to those 
who are permanency disabled ; and although, in many pa- 
t$Bhes, it has been the practice to afford relief to persons 
Ubouring undeir temporary siejcness^ there seems to be no 
authority for considering this to be imperative on them, and 
tt certainly would be more- expedient, equally safe, and per- 
haps more advantageous to the individuals themselves, io 
leave them to be aided by private charity, which has ever 
been found sufficient for the relief of such persons. 
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28. It is a still more important question, whether able- 
bodied men, who in genial «tipport themselves by their 
labour, are entitled to parochial relief when reduced to tem- 
porary want, in consequence of a season of dearth, stag^ 
nation of trade, or the like calamity. 

On the one hand, it is contended, that the object of the 
legislature was to provide for those only who are incapable 
of making a livelihood, persons who must necessarily be a 
permanent burden on the country; and, if not supported by 
the parish, must make begging their trade, — ^their constant 
means of subsistence ; and that this was truly the object of 
the l«gidatnre, appears, it is said, from an examination of 

1 

the several statutes. 

By the earlier enactments,^ the impotent poor are allow* 
ed to have a licence to beg. This privilege was subsequent- 
ly commuted for the r^ht to parochial support ; a right, 
however, "which was extended to those only who had already 
the privilege of beggings Thus, the act 1579, c. 74, which 
instituted the system of parochial relief^ directs the Justices 
charged with the execution of the act to see what those who 
f necessairlie mon be susteined be almes may be maid oon- 

* tent, of their awin ccmsents, to accept daylie to live unbeg- 

* gaud, and to provide quhair their remaining sail be bethem«- 
' selves, or in house with others, with advise of the paro- 
^ chiners, quhair the saidis pure people may be best liidged 
^ and abyde ;' and it is for these persons alone that an as- 
sessment is authorized by that act. These were evidently 
persons who had the privilege of begging, and who were to 
-have the option of accepting the new provision, or of exerci- 
sing their former right of begging, for which it had been 
substituted; and as they were directed to be lodged in 
poor's-bouses, it is dear that none could be in the view of 
the legislature but those who were to remain a burden on 

1 142i, C.42; 1503,0. 70. 
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tihe parish all their days. Now, on referring to the sta- 
tutes granting the right to heg,* it appears that it was con- 
fined to p^sons under 14, and above 70 years of age, and 
to ^ cruiked folk, seik folk, impotent folk, and weak folk.' 
There is no indication of an intention to admit able-bo£ed 
persons, of any description, to exercise the priyilege of beg- 
ging. Nor does the act 1579, which commuted this right,' 
and established the present mode of parochial relief, give 
any countenance to the doctrine, that such persons were, 
in virtue of it, to be entitled, in any case, to support. Ac- 
cordingly, the purport of the act is stated in the preamble 
to be, * that the pure, aged, and impotent persons should 
< be als necessairlie provided for, as the vagabounds and 
^ Strang be^ars repressed ; and that the aged, impotent, 

* and pure peopil suld have ludging and abiding places 
^ throughout the realme, to settle themselves intiU ;' clearly 
shewing, that the persons whose relief it had in view were 
those who were permanently to settle themselves at the ex- 
pense of the parish. The provisions of the act accord with 
this object; they mention,'as entitled to relief, only the * aged, 
^ pure, impotent, and decayed persones, quilkes of necessity 
^ mon live bee almes;' a phrase which implies that they must 
of necessity gain their constant livelihood by alms. 

29. In the same terms is mention made, in the subsequent 
statutes, of those who are entitled to parochial support. — 
Thus, by 1661, c. 38, those who are to be admitted to the 
roll of poor are the ' poor, aged, sick, lame, and impotent 
^inhabitants, who (of themselves) have not to maintain 
' them, nor are able to work for their living ;' and it is de- 
clared that no persons shall be received on the list ' who 

* are in any way able to gain their own living,' which 
can never be affirmed of persons labouring under distress 
from temporary circumstances, but who are still ^ able to 

* 1424, c 43 ; 1503, c 70. 
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< work for* their living.' In the same way, the act 1612, 
c. 18, in laying down rules for determining ' who are to 

* be keeped and entertained by the contributions at the pa^ 

* roch kirks for the poor/ directs inquisition to be made 

* if they be able or unable to work, by reason of age, infir- 

< mity or disease ;' and those who, ^ through age and infir- 
^ mity, are not able to work,' are appointed to be lodged ' in 

< places wherein to abide, that they may b« supplied by the 

< contributions at the parish kirk ,-' or if these should not 
be sufficient, by permission to beg within their own pa- 
rishes. By a prior statute, (1661, c. 16,) all vagabonds 
and idle persons ^ being masterless and out of service,' 
and ^ who have not wherewith to maintain themselves by 
^ their own means and work,' were declared liable to be 
seized and employed gratuitously for a term of years 
by the manufacturing societies; and by this act, (1672, c. 
18,) all poor who were of s^e and capacity to work, includ- 
ing of course the unemployed persons mentioned by the sta- 
tute 1661, were to be offered to the inhabitants as servants ; 
and if not received by them, to be sent to the correction- 
houses, then appointed to be erected. The able-bodied poor 
being thus included among those liable to be sent to the 
correction-houses, cannot also be ranked among the oppo- 
site class entitled to relief. 

The whole tenor of these statutes, therefore, it is con- 
tended, clearly points out, that those persons only are in- 
tended to be maintained, who are permanently disabled from 
earning a Uvelihood, while there is not a single expression 
in them which can authorize a claim for support on the part 
of those who, being perfectly able to work, are, from acci- 
dental circumstances, thrown out of employment for a sea- 
son. And this view is further confirmed by the opinions 
of our institutional writers.^ Nor can the proclamation, 

1 1 Bankt. 2, 60 ; 1 Ersk. 7, 63. 
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11th Atiifust* 16&2f it may justly be fipid, alter the' case, 
far althof^b it directs lists to be made uf^ ^of alt tbe pcxyr/* 
and assessmettts to be levied fos their Ix^ioo^ yet the pro« 
elamatftons of the Privy CouDioil hAve always beea eotistrued 
in accordance^ with th^ e^diting Iahtb }- md it cai^ ooly be 
held to mean those poor whb were entitiied to pafocjiial sup-^ 
port under the porior jrtatuteck 

SO. On the (rther hand, it is argued that thj^ only just <^te- 
rion for determinii^ who on^^sprreeeilfe parpc)lnid,]^U^Js 
disability to obtain subsistence ; and that it miitters not who* 
ther that disability be temporary or permanent, whether it 
arise from infirmity, or from any other cause, if it be be- 
yond the control of the unfortunate persons who are ren- 
dered by it incapable of earning their daily bread | and this 
doctrine was adopted in a case tried ibr the pmrpose of .de- 
termining the question, where the Court sustsined an as- 
sessment for the relief of a number of able-bodied labour- 
ers, who, in ordinary times, supported them^^lyes^ hut were 
reduced to want by the failure of two successive crops in 
the beginning of the present century.^ 

That case, however, arose, it ought to be observed, not 
from an attempt on the part of the poor themselves to com-i- 
pel the parish to aliment them, but from a refusal on the 
part of two individuals to pay the rate imposed on them by 
the unanimous determination of the heritors and kirk ses- 
sion ; and although the Court might conceive it inexpedient 
to interfere with the resolution of the body to whom the le- 
^lature has committed the power of assessment, it does not 
necessarily follow, that they would sustain a claim, if ad* 
vanced^ by the able-bodied poor thenvselves, in opposition 
to the resolution of that body. This decision^ also was 

■ ... I 

I Pollock V. Darling, Jan. 17, 1804, (M. 10591.) 

* The decision was carried by the majority of a' single voice. The 
author is enabled, from a marking on the Session papers of the late Lord 
Methven, in the possession of his son, George Smyth, Esq. to subjoin 

2 
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contrary to the opinion of several able Judges, and its 
soundness has been mudh questioned. Moreover, since the 
period when it was jNTonounced, the inexpediency of the 
system sanctioned by it, has been more generally acknow<« 
ledged ; and the dread which was then entertained of per<- 
sons in such circumstances incurring the danger of star- 
vation, if not supported by compulsory provision, has been 
completely removed, by the greater knowledge which has 
been acquired, as to the true causes and remedies of pau- 
perism, and the more enlightened views which are univer- 
sally entertained r^urding them. Should a similar case 
now occur, it is probable, therefore, that the Court will re- 
turn to the sounder principles of the Acts of Parliament, 
(sanctioned as they are by our institutional writers,) which 
profess only to remedy a permanent evil, and leave those 
who are suffering under merely temporary distress, to the 
care of that private and voluntary charity, which, in sub- 
sequent seasons of much greater privation and misery than 
those which gave rise to the case above cited, has been 
found amply sufficient to supply the wants of thousands, 
who, ibr a considerable period, were dependent solely on the 
benevolence of their fellow-creatures. 

As to whether such persons are entitled to insist on ha- 
ving work supplied to them by the parish, — see infra, 
chap. 7. 

31. To entitle any of the different classes of persons alrea- 
dy enumerated to parochial relief, it is of x^urse essential, 
that they be destitute of any funds of their own. Even where 
an individual is not in actual possession of property, if he 

a list of the Judges who TOted on each side. The following supported 
the assessment : — ^Lords Craig^ Woodhouselee^ Meihven/Meadowbank, 
Hermand^ Ankerville^ Polkemmet^ and Bahnuto. Those who hdd a 
oontnry opinion were^ Ixnrd Frandent Campbell^ Lord Justice Clerk 
Bae^ Lords Armadale^ Bannatyne^ Glenlee, Donsinnan, and Culkn. 

c 
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have a vested interest which can be disposed of so as to 
realize any funds, he can have noyclaim for relief.' There 
are, however, cases when partial relief may be demanded^ 
although the applicant have some means of his own — as 
where he is possessed of some pittance, but totally inade- 
quate to his support, in the sliape of annuity, from a pri- 
vate charitable association, from the collections at a dis- 
senting meeting-houscji or the like.^ Such annuities caur 
jiot be disposed of so as to realize any available property ; 
and if they could, it would be equally imprudent and unjust 
to compel the pauper to part with them. Persons pqssess- 
.ed of such inadequate provisions, are in an exactly similar 
condition to those, who, although unable to labour suffi- 
ciently for their complete support, axe yet ^ not sa diseased, 
^ lamed, or impotent, hot that they may work in some man- 
^ ner of work.' They must, however, be persons so desti- 
tute, and so disabled from working, that they * mon of ne-> 
.* ccssitie be sustained by almes.'^ 

82. K a pauper, though totally destitute himself, and 
otherwise a proper object of parochial relief, have rela- 
tions in sufficient circumstances, of such near degree as to 
be bound to aliment him, the parish of his settlement has 
a claim of relief against them, to the effect both of recover- 
ing any sums they may have advanced for his support, and 
of having them declared liable to aliment him in future.^ 
But it is a more difficult question, whether the claim for 
aliment possessed by the pauper, is to be considered as a 
sort of property, which he has it in his power to realize^ so 
as to entitle the parish to refuse him relief. It doubtless 
seems harsh to refuse relief to a person who is not possess- 

^ Maiduient^ May 26, 1815, (F. C.) as reversed in House of Lords, 
May 27, 1818, 16 Dow, 257* — This related to a claim of aliment against 
a mother, vad a fortiori must apply to the cose of a claim against a 
parish. 

* 1579, c. 74. 3 Ettrick, Feb. 14, 1824, 2 Sess. Rep. 662. 
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ed of lidnds to pfosecute a*«Ttit in a oodt4f'of law^ and wha 
mugt be destitute of the means of snbsisttoce/Trbil^ the 
action against his relatives is in dependanc^. But it tM 
case above quoted, and in another not ]^ fihal,^ the Coiurb' 
concurred in the opinion, that t^e parisk.\^a8 entitlM in 
refnsis relief to a pauper in these cireiiitaBtances, and. ibu^ 
to compel him to have recourse on these relatives who arcf 
bound in law to support him. All ohjeititms^ however, toi 
the doctrines financtioned by the opinion of the Court in thesd 
cases, would be entirely removed by the parish allowing 
an interim aliment, restricted to such peifiod as' might be 
judged sufficient to eniible the pauper to prosecute his claims 
against his relations. 

33. A father, whether in the lower or nppet ranks of lifej 
iiE^ bound to maintain his children, not only while in infancy, 
but so long as, from disease, idiocy, or the like cause, they 
are onabte- to work for thdir own support,' and that whe- 
ther they be legitimaie or illegitimate.^ 

34. If the father be dead, or otherways tncajwble of supr 
porting his children^ tiie burden falls upon the mothisr,^ and 
then od the' pauperis grandfitthelr, and so upwards upon the 
other paternal ascendants.^ 

35. It has been determine in' seveva} oases, that a father 
ia' bound to support his son's wife^ thei son being unable to 

^ Wilson, Dec. 16, 1«24. 

« 1 Stair, 6,7 ; 1 Bank. 6, IS ; 1 Ersk. 6, 56. 

» 1 Fiiilay«on, July 7, 1809. (F. C.) . 

^ 1 BAnk. 6y 15. Children of lai^lof Buohdn, July 93, 1666. Erskine, 
however/ranks the mother as posterior to all paternal ascendants in the 
order of liability— ^as, however, she has in peculiar circiubstances beep 
held liable to relieve the father's heir to a certain exteinti she woiUd>.<^ 
the same principle, be liable in a question with his ascendants.-^ 

* 1 Ersk. 6, 56. Tait, Feb. ^8, 180«. (M . Ap. 3. AlimeUdtky Chris- 
tie, July 6, 1803. (M* Ap. 5* Aliment.) In this caae; if t^uld appear 
from the report, that the £ither, though abroad, wiis able to maintain 
his family. 
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maintain her.^ Where, however, the son is able to sup- 
port his infe, although he be abroad, she has no claim on 
her father-in-law f and the father was found' to- be re- 
lieved of this obligation in a late case, where he had origi- 
nally provided for the soa j and the wife, who had been ac- 
customed, prior to the marriage, to earn her own Ihreliheod^ 
had refused to accompany her husband abroad.^ In this 
case, however, it does not appear that the wife^ although 
burdened with a daughter, was incapable of supporting her- 
self by her own work. In such circumstances the decision 
might probably be difiereat. 

The £Either is not bound to support his son's widow.^ 

36. Failing paternal ascendants, the burden of maintain- 
ing chiMren^ fells on those of the mother.^ 

37. Children, in like manner, are reciprocally bound to 
support their paternal and maternal ascendants..* 

38. If a paup^" have descendants capable of maintaining 
him, it would seem that they are liable primarily before the 
father or other ascendants. 

89. A husband is of course bound to support his wife, and 
the obligation descends to his representatives lucrati by his 
succession. See infra, 46. 

4<X. No obligation Kes upon brothers and sisters, or other 
collateral relations, to aliment each other, unless in the case 

» Adam, March 1, 1762. (M. 398.) Duncan, Feb. 17, 1810. (F.C.) 

< Christie, July 6, 1802, (M. Ap. Aliment, 6,) 

' Brown, July, 10, 1824. 3 Seas. Rep. las. 

« Adam, July 11, 1764. (M. 400 and 1^19.) Biuican, Feb. 28, 1809. 
(F. C.) Ymll, Dec 21, 1815. (F. C.) The contrary was found in a 
t^ecial case, where the widow of the son of the pn^urietor of an entailed 
estate was also the mother of &e heir of entail. De Courcy, July 3, 
1803. (M. Ap. Aliment, a) 

^ 1 Ersk. 6, S9. 

* 1 Bank. 0, 20. Brown, July 20, 1710. (M. 448.) Anderson, Jan. 
25, 1754. (M. 427.) Faterson, June 25, 1761. (M. 429.) Campbdl, 
Feb. 25, 1809. (F.C.) Ettriek, Feb. 14, 1824. 2 Session Reports, 
662. 



WHAT UELATIVES LIABf.E IN ALIMENT. 37 

of their succeeding to the property of an ascendaat or de- 
scendant of the pauper.^ In such cases, the party succeed- 
ing, however ^[istant his relationship, is bound to aliiiient 
out of that succession, idl diose whom the person he repre- 
sents might have been compelled to support,' and in Ihe 
order in which that person would have been liable.'^ 

A person thus lucratus, is in like manner bound to ali- 
ment the widow of the deceased/ 

The contrary of this was found in one case, where the 
question related to a woman in the lower ranks of life ; but 
she had been accustomed to work for her bread before mar- 
riage, and was in no way disabled from doing so stilL'^ In 
a later case, the Court unanimously found a widow in the 
lower ranks of life entitled to an aliment out of her hus- 
band's estate.^ 

41. A father is not obliged to pay %is cluldren an aliment 
in money ; he can only be compelled to receire them into 
his own house, and give them the same entertainment he 
takes to himself: should he refuse to receive iliem, or treat 
them illy he may be obliged to allow an alimony;*^ and the 
siEune rule would probably hold in the case of all ascendants 
and descendants.* 

42. The degree of poverty which exempts any one from 

^ 1 Bank. 6. (digressiott) S. Pftteraon^ June ^6, 17S1. (M. 469.) 

* 1 Enk. 6, 6S. Seatoun^ Feb. 11, 1764^ (M. 431.) SovU, (M. Ap. 1. 
Parent and Childj) as to sisters uterine. Budiapanj Jan. 21, IQIS, 
(F. C.) Dalziel, Dec 14, 1788, (M. 456,) as to a niece. 

'Douglasses, Feb. 8, 1789. (M. 4,25.) 

* Lowther, Dec 15, 1786, (M. 435,) even when the marriage was dis- 
solved l^ the husband's death, within year and day, and without issue. 
See also Thomson, Mareh 6, 1778, (M. 434.) Young, Jan. «7, 1790, 
(il. 401.) 

* M'Cowan, May 20, 1809, <F. C.) 

* Smith, March 11, 1812. (F. C.) 
' 1 Bank. 6, IS. 

" The que8tion,a8 to the right of amother to insist on asepante afi« 
ment, is at present depending in Court. 
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maintaining thoBe whom he is bound to support by natural 
obligation^ seems to be somewhat doubtful. Where the claim 
is not for miare sustenance as a pauper, but for an aliment 
extendmg to the comforts, as well as to the necessaries of 
life, a greater d^ree of wealth would certainly be required, 
than in the class of cases falling under our consideration* 
But when the claimant is in absolute want, and labours 
under an incapacity to work, and demanchr only what is 
necessary for his actual subsistence, it would rather seem 
that the doctrine laid down by Mr Ersldne, as to the ob- 
ligation of parents to their children, should apply equally 
to the case of all ascendants and descendants. That wri-: 
ter observes,^ that < though the parent himself should be 
^ reduced to necessitous circumstances, yet as long as he 
^ keeps house, he is obliged to give the same entertainment 
« that he takes to himself, to such of his children as have 
^ not sufficient funds for their maintenance.' 

It is, however, observed by Lord Stair,^ that if the pa- 
tent's means are merely sufficient to support himself, ^ diere 
^ must first be reserved to the parents that which is no- 
' Cfissary for their subsistence, so that when they are not 
^ able to entertain their children, they may lawfully es- 
Spose them to the mercy and charity of others*' 

Whatever be the degree of want which Would relieve a 
map. from this natural duty, it is undoubtedly no ground 
of exemption from the natural obligation of maintaining 
ascendants and descendants, of whatever degree, that the 
party from whom aliment is claimed is a common labourer,' 
and in the lower ranks of life.' 

» 1 Erak. 6, .56. U St«r, 6, 7. 

3 Ettrick^ Feb. 14^ 1824. 2 Session Reports, 662. Wilson/Dec. 16^ 
1824. This case is not final, the Court not haying determined the 
amount of aliment due by a grandfather, wbo was a common labourer, 
to his grandchildren«»the Judges were, however, unanimous in recog- 
nizing the chupi. 
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43. Liferenters of lands are bound to aliment the fiars.^ 

44. Creditors are obliged to maintain their poor debtors 
in jail under the Act of Grace. 

45. Actions of aliment against ascendants and descend- 
ants, either at the instance of the persohs claiming aliment, 
or of parties who have advanced sums for their support, are 
competent before the Judges Ordi^iar^, as well as the Su- 
preme Court ;^ but against all other parties such actions are 
competent in the Court of SeiiHsion only,' with the et<^ption 
of applications imder the Act of Grace, which may be sunf- ^ 
marily discusised before the magistrates of the buigh wh^re" 
the debtor if imprisoited.^ 

46. An action of aliment, at instani^e of a wife agaitist^ 
her husband, is competent in the Commissary Court alone,^ 
although the Court of Session wotdd probably interfere 
and award an interim aliment, if necessary to prevent ab- 
solute starvation.^' 

^ 1491, c. 25. 

^Ettrick, Feb. 14, 1824. 2 Session Reports, 662. Wilson, Dec. 16, 
1.824. The Court, in this cote, xmaniiiionsly repelled an objection to 
the competency of an action of aliment being brought before the She-* 
nfftM'rtixe instance of a.dHu^thter-in-kiw £dnr behoof of her ciiildrdD, 
against their grai^dtather, a compdon ^hourer. No final judgment has . 
yet been pi^onounoed, the jCourt entertaining some doubts as to the 
quantum of aliment to be awards. 

» 1 Bank; 6, (digression,) 18. *Ibi4. 

^ Wylic^ July G^ 18S4 3 Seasiim Reports, 174. ^ Ibid. 
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CHAPTER m. 



OF SETTLEMENT. 



4T. To entitle persons to parochial relief, besides the re- 
quisites of poverty and disability to work, it is necessary 
that they have a settlement in a parish in Scotland. 

A settlement can only be acquired in one of the four fol- .. 
lowing ways :— 

1. Residence ; 8. Parentage ; 3. Marriage ; 4. Birth. 



SECTION 1. 

Settkmefd by Eesidence. 

48. There is scarcely any restriction as to the persons 
who may acquire a settlement by residence ; and foreigners 
are equally entitled to obtain this privU^e as natives.^ 

49. There are, however, some exceptions to the general 
rule, that all persons can acquire a settlement in this way. 
(1.) A married woman, during the subsistence of her mar- 
riage, cannot obtain by residence a settlement independent 
of her husband, although she be deserted by him, or even 
although he have no known settlement.' In the event, 
however, of a married woman residing with her husband 
in a parish where he does not acquire a settlement prior to 
his death, it would seem somewhat unjust not to allow the 

1 Higgins, July 9^ 1824. 3 Session Rep. 183. 
> Penmcuick, March 3, 1813, (F. C) 
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widow the benefit of her reddence preceding that event, 
8o that she might acquire a settlement by residing for the 
additional period requisite to complete the term of three 
years required by law. 

50. (2.) Children under fourteen years of age cannot ob- 
tain a settlement by residence, even when living out of far- 
mily, and in a different parish from their parents, or deserted 
by them, or although the parents be dead.^ 

Even when the child has attained the age of fourteen, if, 
by reason of insanity or bodily infirmity, he does not become 
emancipated, but remains a member of his father's fitmily, 
.he cannot acquire by residence a settlement in his own 
light. But it has been found, that where a child above 
* that age leahres his father's family, and lives i? another pa- 
rish as an apprentice, he acquires there a settlement by re- 
sidence, lalthough he derive no profits from his labour, and 
be wholly supported by his father.' On the same principle, 
although he live with his father, if he work to others for 
wages, it would rather seem that he would acquire a settle* 
ment by such residence ; and this would probably be held 
to be the case, even if he worked for his father. 

Undoubtedly, when emancipated, as by marrjdng and se- 
parating from his father's family, by supporting himself in^ 
dependent of his fitther, or by attaining majority, he would 
become capable of acquiring a settlement by residence. — 
See infra, 76, et seq. 

51. (3.) It has been doubted whether idiots can ever 
acquire a settlement in this way, having no will of their 
own to fix on a jdace of residence. While their lather is 
alive, they probably could not do so, as they would still be 
held to be n^erely members of his family ; but otherwise, 

> Inveresk^ March 3^ 1757^ (M. 10571.) Gladsmiiir^ June 11^.1806, 
(M. Ap. Poor 5.) Howie^ && January 25, 1800, (M. Ap. Poor I.) Fea* 
nicuick, March 3, 1813, (F. C.) 

* Cockbumspath, June 9, 1819^ (F. C.) 
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the terms of the Acts of Parliament do not necessarily im- 
ply that any animns, on the part of the pauper, is requisite 
to his acquiring a legal settlement ; the maintenance of the 
poor is laid on those parishes in which they ' have had their 
< most common resort,' .or ^ have most haunted^ for the last 
three yeai^s— -expressions which do not necessarily imply any 
will or intention on the part of the pauper.^ In general, 
however, idiot paupers cannot acquire a settlement by resi- 
dence, as felling under the disqualification which we come 
next to notice. 

58. (4.) Persons who are proper objects of parochial re- 
lief, cannot acquire a settlement by residence for any length* 
ci time, cTen although they may never have received aid 
from the parish.* This doctrine is founded on the inter- 
pretalion which has been given to the provisions of the Acts 
of Parliament, which declare, that paupers shall be support- 
ed by those parishes where they have resided for three years 
previous to * taking up the lists ;* and it has been held, that 
if the pauper has been a fit object for being placed on the 
list of poor, it does not matter that he has not been ac- 
tually admitted on the roll, but that he must be maintained 
by tile pariisb where he had resided three years prior to his 
becoming entitled to be placed on the list. A merely tempo- 

* In the case of Gladsmuir^ June. 11^ 1806, (M. Ap. 'Pocir, 6,) the Lord' 
Ordinary (the late Lord M ethven) foulided his judgment on the funramp- 
tion, that a settlement by randence could not he acqvirod by. an idiot. 
This intearlocutor was, however* recalled, but the decision of the Coiirt 
proeeeded on gromidat totally ii^daptndeBt of this question. 
. * lUincipiap, January 5^, l7S4ijt (M*. ^OdaS.) .I9 this case» a labourar 
ha4 resided in, t^e paibh .of Mordin|$t(m for sevenla^en years. \tk 1769^ 
he reiDQOYed to the neighbouring pfori/sh, and next yiear he was strack wijth 
blindiiess, and so deprived of the means of subsistence ; but he did not 
apply for relief till 1 7 7 7. The parish of Mordington refused him relief; 
the Ooulrt held, that he had not acquired a new settlement, but must 
be supported by the parish of Mordiiigton, in reispect he had resided 
there ' until a year prior to his blindness, and aftm^ards acquired no 
' funds for subsistence.' 
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rary disability by sickness will not prevent a porson fmrn 
acquiring a settlement by residence, as such temporary dis- 
ability does not render him an object of parochial support. 

53. It has been thought by some, that a person cannot 
aoqoire a settlement by residence unless he have supported 
himself by his labour ; but the Acts of Parliament do not 
seem to countenance such a doctrine, — ^ haunting' and 
^ resorting' being all that is required by them. Indeed, it 
wocdd scarcely be possibleever to ascertain who were entitled 
to acquire a settlement in this way, if mere poverty, unac* 
eompanied by disability to work, were a Sufficient disqualifi- 
eadon ; abd, accordingly, the Court have held, that a settle- 
ment may be acquired by a person who has not supported 
himself by his labour. Thus, a lad was found to have ac- 
quired a settlement in a parish by residence as an appren- 
tice, although he was wholly supported by his father.^ Here, 
it is true, the pauper had been industriously employed ; but 
in another case, a common vagrant was found to have ac- 
quired a settlement in the parish where she had most haunt- 
ed for the last three years, to the effidct of making that pa- 
rish liable to support her natural child, in a questicm with 
the parish of the child's birth, and that where the woman 
herself had possessed a previous settlement.^ 

54. It has not heeai decided whether a person, without 
funds, and disabled from working, can acquire a settlement 
by residence "while supported by Telations bound in law to 
aliment him. There is certainly a difficulty in admitting' 
imything to constitute a disqualification but the possessing 
BJk absolute right to compel the parish to grant rielie^ and to 
fbuDB the person on the list o£ poor^ yet, at the same time, 
it may be argued, that a pauper in such circumstances is 
truly a proper object of relief, although the burden is, in 
the meanwhile, borne by persons primarily liable and that 

> Cockbunuspath^ July 9, 1819, (F. C.) 
2 Rescobie, Not. 28, 1801, (M. 10d89«> 
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allowing a person in such a case to acquire a settlement^ 
would have the effect of encouraging collusive residence 
for the sole purpose of acquiring a right to relief. 

Undoubtedly, however disabled a person may be, if he 
have funds of his own sufficient to support him, he will 
acquire a settlement by residence in such circumstances.^ 

55. Mere residence is sufficient to obtain a settlement, 
without any of the accompanying requisites which are ne- 
cessary by the law of England, — such as, possession of a 
house or estate, hiring and service, or the like.' 

56. The residence, it would rather appear, must be con- 
tinuous, — ^that is, for three years successively, without in- 
terruption of any one year ; but it is not necessary that it 
should be constant. It is sufficient to entitle a pauper to a 
settlement in any parish, that he have had there his princi- 
pal residence — ^his < most common resort,'^ — ^his head quar- 
ters, as it were, although he may have been absent for a con- 
siderable part of each year, and even although he may never 
have had a house in the parish. Thus, a pauper, who had 
taught dancing in a burgh during fourteen^sucoessive years 
for four or five months in winter, was found to have acqui- 
red a settlement there by residence, although he never had 
a house in the burgh, and although he followed his profes- 
sion in other places during the rest of the year.^ 

57. Our Acts of Parliament contain very contradictory 
enactments as to the period of residence necessary to acquire 
a settlement. The statute 1579, c 74, establishes seven 
years as the rule, which is altered to three years by the act 
ld72, c. 18, while the proclamation, 29th August, 1693, 
again returns to the provision of the act 1579. But it is 

^ This isnecessftrily imjdied,in the interlocntor of the Court in tb§ 
case of Rundman^ supra^ 52^ note 2. 

< Dahnellington^ December 3^ 1800^ (Mor. Ap. Poor^ 2.) 
* 1579,. c. 74.-1672, c. 18. 
^ Dalmellington, ut supra. 
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now a fixed point in practice, that a residence of three years 
is sufficient to acquire a settlement.^ 

58. When a person has resided for three years in several 
parishes successively, his place of settlement is that where 
he has last had a continued residence for three years, prior 
to his poverty and disability. Thus, a pauper who had re- 
rided forty years in the parish of his birth, and subsequently 
in three other parishes for more than three years in each, 
was found to have his settlement in that parish where he 
had had his last residence for three years.^ 

In the case of Crailing here alluded to, the interlocutor 
of the Court.characterizes the parish found liable as that 
where the pauper ^ had resided during the immediate three 
* years previous to his application for charity ;' but it has 
since been determined, that it is not the residence next pre- 
ceding the application for relief which fixes the settlement, 
but that next preceding the applicant's having become a 
proper object of parochial support.' 

59. Where a settlement has once been obtained, it is not 
lost by mere lapse of time and intermission of residence, 
unless a new settlement has been acquired. So it was found 
in the case last quoted, after the lapse of nine years, and 
a residence for that period in another parish ; and so also 
it was held as to a woman who had resided three years in 
a parkh in England, but whoee reridence was not such as, 
l^ the law of that country, to acquire for her a settlement, 
and ihis although she was entitled to be supported there ; 
every parish in England being liable to support the poor 
within their bounds, even when Aey have no settlement, 
until removed to the place of their legal settlement ; and 

» Dunse, June 5, 174,5, (M. 10553.) Crailing, March 7, 1767, (Mf 
10573.) Hutton, December 6, 1770, (M. 10574.) Waddell, June 14, 
1781, (M. 10583.) Rundman, January S4, 1784, (M. 10583.) 
. * Crailing, Ma^ 7, 1767, (M. 10573.) See also, Hutton, December 
6, 1770, (M. 10574^) 

' Runciman, January ^4, 1794, (M. 10563.) See supra, 58, note 2. 
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the womafi^ in this taae^ hating only a Sootcb dettkmenV 
could not then (prior to the act 59 Geo. IIL c. 12) have 
beenl^aUy removed*^ 

60. But so soon as a new settlenl^nt by residence ib aer 
quired^ the parish of the former settlement is; complete]/ li- 
berated.^ And that this w<mld hold) although the new dist*! 
tlement were in Eafigland^ may be inferred from ilm &l^ 
decision in the case of Brown, above alluded to.^ H«f e ai' 
mto having acquired a settlement in a Scotch jjurisb^ x^r 
moved to England with his wife and family, and ttSt^.lMng 
there three yeflrs,. hei deserted them. In an. action for ali- 
ment, at Ihe instance of the wife and children^ the Courts 
by their first judgment^ found that the Scotch settlement 
was lost; and it was only on the ground that their fesi-» 
dence in England had not acquired for them a legal settle-^ 
ment, that they ultimately sustained the claim against the 
Scotch parish. 

61. Residence in Scotland necessarily implies* residence 
within a parish, as there^are in this country no lands ex- 

trar-parochial*^ 

62. Doid>ts were at one lime entertained, whether the 
parish of a pauper's birth, or thiit where he had resided the 
requisite period was the place oi his settlement, and. prvr 
manly liable in his support '^ but it is now fixed by a series 
of decisions, that the last place where a legal settlement 
has been acquired by realdence is primarily liable, and tha|i 
the parish of a paixper's birth can only be^ caUed on to sup*- 
fort him when he has acquired no subsequent settlementy 
or wh^re it is unknown.^ See infra, 86. 

' ^ Brown^ March 4, 1806, fM. Ap. Poor, 4.) 

« Crailing, March 7, 1767, (M. 10573.) Hutton, December 6, 1770, 
(M. 10583.) 

^ Brown, ut sapra, note 1. 

^ Rbss, June 8, 1824. 3 Sess. Rep. 81. 

* Dunse, June 5, 1745, (M. 10553.) Crailing, March 7, 1767, (M. 
10573.) Waddell, June 14, 1781, (M. 10583.) Bdliiellii^tod, Janu- 
ary 98^ 18««: 1 Session Reports, 2Sl^. '■ \ - • ^ 
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63. The settlement of a woman acquired by residence is 
suspended by her marriage. See infra, 65. 

64. There are two cases in which it has been held, that 
a parish where a pauper is residing, or has been found, al- 
though he has no subsistfaig sailleBdent there, is bound to 
advance an interim aliment in the first instance, with re- 
Ktf against his proper patish when aseertunedv 

(I.) Where an idiot, or insai^e peiFsofi^ has been apfre^ 
bended, for purposes of public police^ the parish which he 
haunted when taken up must advance an aliment kk tbe 
first inatanee, until his parish be discovered.'^ 

This does not hold, however^ if the Ittnatic, having beem 
indicted for a crime, be confined by order of the Coiurt of 
Justiciary ; the burden is then thrown on the crown-— the 
burgh of imprisonmelit — or the county, — ^bat on which is 
Still tmsettled.^ 

(2.) Where a child is exposed whose parents Mre unknown^ 
ibm parish of exposure must support it.^ 

1 Seot, November 13, 1818, (F. C.) It does not distinctly appear on 
what precise principle the judgment of the Cowt proceeded. The. pnlf ' 
provision in the Acts of Parliament which might seem to sanction il, 
is that in the act 1579, c. 74, which burdens parishes, in which ir&gtktltB 
have been apprehended, with their maintenanee while itttj^timiftitd^ iMt 
this can scarcely apply to the case of a lanatie pauper. 

' Coniiiussioners of Suy^y of Wig^ooshive, Feb. Sl^ 1823. 2 Sw» 
JEUp. 210. 

3 Tranent, June 29, 1737, (M. 10552.) This case went farther than 
the doctrine laid down in the text^ and found the parish ofex^oSlif^ 
liable^ though that of the ^ktuntef tetiktaent afid of ti&e- elili}'^ birUt 
was kn^wn. Id W0til4 not, iMlitter, he kfHtm&ktff ihU extent inr Am^ 
pfC9«f!t day* 
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SECTION 2. 

Settlement by Marriage. 

65. A WOMAN, by marriage, immediately acquires the 
settlement of her husband. 

Her own settlement, should she have any, is thereby sus- 
pended, and does not revive by the husband's desertion.^ 

66. Although the husband have no known settlement, it 
has still been held by the Court, that the maiden settlement 
is suspended in consequence of the marriage.^ See, how* 
ever, infra, 88. 

This is contrary to the English rule, which, in truth, ap- 
pears the more reasonable of the two. By the law of that 
country, a woman's settlement is held to be suspended by 
her coverture in those cases only where the husband pos- 
sei^es a known settlement.^ 

It h^ also been found, that even in the case of a woman 
deserted by her husband who has no settlement, she cannot 
acquire by residence a settlement either for herself or chil- 
dren residing with her.^ See supra, 50. 

67. No question has yet arisen in our Courts as to whe- 
ther a woman's maiden settlement is restored to her by the 
death of her husband ; but, from the practice of the coun-^ 
try, and from the principle adopted in the analogous case 
of children, who, while in puberty, are held to retain their 
father's settlement after bis death, it may safely be laid 
down, that the settlement of the deceased continues to be 

^ Pennicuick, March 3, 1813, (F. C.) « Ibid. 

3 Rex V. Willborough Green, Bott and Const, II. 76. Rex v. St Bo- 
tolph Bishopsgate, Bur. S. C. 367. Rex v, Westerhani, Bott and Const, 
II. 77. 

* Pennicuick, March 13, 1813, (F. C.) 
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that of his widow, until she have acquired a new se£tlcmcnt 
by residence, or by a second marriage.^ 

68. In the event of a ^vorcc, it would seem necessarily 
to follow, that the woman should thereby lose her husband's 
settlement, and consequently that her maiden settlement 
should revive. 

69. The settlement acquired by marriage cannot attach 
to a woman's Intimate children, whose settlement, it would 
rather seem, is, in no case, determined by that of their 
mother. But it is a more difficult questio]^, whetiher it does 
not attach to her illegitimate children in the same way as 
would a settlement acquired by residence subsequent to their 
birth. As to this, see in£ra, 74. 



SECTION 3. 
Settlement by Parentage. 

70. The settlement of children not emancipated^ is deter- 
mined by that of their parents, whether acquired prior or 
subsequent to the birth of the children. 

Legitimate children follow the settlement of their father,^ 
illegitimate children that of their mother,* even where the 
father is known, as the law still holds the father of a bas- 

^ This appears to be the law of England. St Giles v. Eversly, 2. 
S. C. 116. 

' The term ' emancipation' is somewhat vague, when used in re- 
ference to questions of settlement. It has been adopted, however, as 
being the technical phrase in use in the English law. As to the period 
of emancipation in reference to this subject, see infra, 76, et seq. 

' Coldinghame, July 28, 1779. (M. 10582.) Howie, January 26, 
1800. (M. Ap. Poor, 1.) 

4 Rescobie, Nov. 28, 1801. (M. 10589.) Gladsmuir, June 11, 1806. 
(M. Ap. Poor, 5.) 

n 
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tard to be uncertain.^ Should this legal uncertainty, hbw^ 
ever, be removed, by a subsequent marriage between the 
parents, the children thus legitimated would necessarily 
have their settlement transferred to their father's parish. 
Children have no claim in any case on the parish of the 
settlement of any parent or relation other than the father, 
wheire they are legitimate, or the mother, where they are 
ill^timate.^ The same rules which regulate the derivative 
settlement of legitimate children, in reference to their fa- 
ther's settlement, apply to that of bastards, in reference to 
their mother's. 

71. All the decisions above quoted, as to children acqui- 
ring the benefit of their parents' settlement, were pronounced 
in cases where that settlement had been acquired by resi- 
dence, and no dispute seems to have arisen between the pa- 
rish of the child's birth and that of the father's ; but the 
same principle, which makes the father's settlement by re- 
sidence liable to support the child, would equally impose 
the burden on the place of his settlement by birth, where 
he has acquired no other by residence. 

72. The death of the parent, though prior to the appli- 
cation for relief, does not deprive the children of the bene- 
fit of his settlement.^ 

73. It was once found, that orphan children, who had 
not resided three years in any parish, had no settlement m 
their parents' parish, but must be maintained by that of 
their own birth, * in respect they had not resided three 
* years in any other parish.'^ But this decision has been 
overruled in subsequent cases ; and it may now be consider- 

^ Edinburgh^ Jane 11^ 1806. (M. Ap. Poor^ 6.) 

' By the law of England legitimate children enjoy the benefit of their 
mother's settlement^ when that of their father is unknown. Rex v, St 
Botolph's. Burr. S. C. 367. 

3Coldinghame, July 28, 1779. (M. 10482.) Gladsmuir, June 11, 
1806. (M. Ap. Poor, 5.) 

* Mehose and Stitchell, January 24, 1786. (M. 10584.) 
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ed as fixed, that the residence of the child (whether in &- 
mily with the parent or in a different parish) is of no im- 
portance as to the question of its settlement. So it had 
been found in a prior case, in which, after the fitther*s 
death, the child had removed with her mother to a neigh* 
bouring parish, where they had resided for upwards of 
three years without charity. There the Court held, that 
the parish where the father had acquired a settlement by 
residence prior to his death, and in which also the child had 
been bom, was bound to maintain her, and not the parish of 
her own residence.^ The same principle was followed in a 
later case. There a child, bom in Arbroath, was removed 
with her parents, a few days thereafter, to the parish of St 
Vigeans, from whence she was sent, before the expiry of 
three years, to the neighbouring parish of Alyth, and she 
resided in Alyth with an aunt for five years. The father, 
in the meantime, continued to live in St Vigeans for con- 
siderably more than three years. On his enlisting as a sol- 
dier, and deserting his family, the Court found that the par 
rish of St Vigeans, where he had acquired a settlement, was 
liable to support his child, and assoilzied the parish of the 
birth, and that of the child's own residence.^ In like man- 
ner, where a bastard, bom in the parish of Salton, was 
taken to the parish of Gladsmuir immediately after her 
birth, and resided there with her grandmother for ten years, 
after which she went to live with her mother, who had, in 
the meantime, acquired a settlement by residence, and sub- 
sequently by marriage, in the parish of Preston, she was 
found, after her mother's death, to have her settlement in 
Preston, although she herself had not resided there for 
three years.^ 

1 Inveresk, March 3, 1757. (M. 10571.) 

2 Howie^ January 25, 1800. (M. Ap. Poor, 1.) 

3 Gladsmuir, June 11, 1806. (M. Ap. Poor, 5.) 
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74. Qy the decision last quoted, it was determined gene- 
rally that a bastard child follows its mother's settlement ; 
but, in that case, the mother had first acquired a settlement 
by residence, and had thereafter married a man having also 
a settlement in the same parish ; so that it may not perhaps 
be held to have determined the question, whether a woman 
acquires by marriage the settlement of her husband, not 
only for herself, but for her illegitimate children also. That 
such a result should follow, does seem somewhat inconsist- 
ent, with equity. At the same time, it may be contended, 
that as the maiden settlement has been held to be suspended 
by marriage,^ it would be inconsistent to hold it effectual to 
the child, while it is not so to the mother. But, on the 
other hand, it may be said that the settlement acquired by 
marriage is wholly personal, resulting soMy from th^ rela- 
tion between husband and wife, whereby she becomes a 
member of the husband's family. In the English law, this 
distinction has been admitted between a settlement acquired 
by a woman in her own right, and one acquired in right of 
her husband ; so that if a woman, prior to her m[arriage, 
acquire a settlement in her own right, and, after her hus- 
band's death, acquire a new settlement by a second mar^ 
riage, her children of the first marriage, if the father's set- 
tlement be unknown, possess that acquired by her in her own 
right,^ which, quoad herself,, is suspended, and not the set- 
tlement of her second husband ;^ and this appears to be the 
view most consistent with the principles of our own law. 

75.^ The derivative settlement of parentage ceases on the 
child's acquiring a settlement of his own by residence, (see 
supra, 50,) or, in the case of a daughter, by marriage, and 
it can never be revived. 



* Pennictiick, March S, 1813, (F. C.) 

* See ^pra, 70. 

^ Rex V, St Giles's in the Fields. 2. Bott and Const, 24. 
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76. Ab the child only enjoys this settlement in virtue 
of his being a member of his father's family, it must also 
come to an end by emancipation, even although he have 
not acquired a new settlement. 

77. The general principles of the law of England as to 
the circumstances which emancipate a child, are stated by 
Lord Kenyon in these words :^ — * The nile to be extracted 
^ firom the oases is this : if the child be separated from its 
* parents, and, without marrying, or obtaining any settle- 
^ ment for himself, return to them during the age of pupil- 
^ age, he is, to all intents, a part of his father's family, and 
^ his settlement will vary with that of his father ; but if, 
« whra the time arrives at which, in estimation of law, the 
< child wants no further protection from the fether, the 
^ child remove from the father's family, he is not, for the 
^ purpose of a derivative settlement, to be deemed part of 
^ that &mily.' 

78. The same principles would seem to hold equally in 
the law of Scotland. Thus, without doubt, a son would be 
emancipated by marrying and taking up a separate esta- 
blishment,^ or even although he continued to live in house 
with his father, if he supported himself by his own labour.' 

79. But if, without marrying, he continue to live in fe- 
mily with his father, although he support himself entirely 
by his own labour, it may be doubted whether he is there- 
by emancipated before he attain majority, or acquire a set- 
tlement for himself. 

It does not appear sufficient in England to emancipate a* 
son under age, that he have supported himself by his own 

* Lord Kenyon in Rex v, Roach^ 6. T. R. 427. 

2 1 Stair, 5, 13. 1 Ersk. 6, 53. 1 Bank. 6, 8. As to the law of 
England, see Bott and Const's Poor Laws, toI. II. chap. 2, § 3. 

^ Such appears to be the law of England, at least where the son has 
paid his father for his board and lodging. Rex v, Storringtoin, 7. T. R. 
133. 
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labour, even where he has lived separate from his father. 
On his return to his father's house, without having acquired 
a new settlement^ he is still held to be a member of his fa- 
ther's family, and follows him to a new settlement gained 
during his absence.^ 

80. In the same way, it would probably be held in Scot- 
land, that a child remains while in minority a part of 
his father's family, for the purpose of a derivative settle- 
ment, ^ until he marry,, come of age, gain a settlement of 
' his own, or in some way contract a relation inconsistent 
< with the idea of his continuing any longer pari of such 
* family.' 

81. Scarcely any questions, however, relative to this 
subject, have been decided in Scotland. Indeed, the only 
points which have been settled by decisions in this country 
relative to such cases, are, that idiots (even when illegiti- 
mate) do not lose the parents' settlement by attaining the 
age of fourteen, although the parent be dead, and that chil- 
dren under fourteen are not emancipated by mere residence 
separate from the parent, or by his desertion or death.' 
And it has also been found, that a boy of fourteen, by ser- 
ving an apprenticeship for three years, in a parish different 
from that of his father, acquires a settlement in his own 
right, and of course loses his derivative settlement.^ 

A daughter is necessarily emancipated by her marriage.^ 

82. It can scarcely be doubted but that separation alone, 
after majority, (when the necessity for parental protection 

peases,) would have the effect of emancipating the child. 



i Rex V, Witton cum Twjunbrooke^ 3. T. R. 35^. Rex v. Halifax^ 
Burr. S. C. 806. Rex v, Collingbum Ducis^ 4. T. R. 199. Rex v. 
Edgeworth, 3. T. R. 353. 

* Gladsmuir^ June 11^ 1806. (M. Ap. Poor^ 6.) Home, Jamuary 95, 
1800. (M. Ap. Poor, 1.) Inveresk, March 3, 1757. (M. 10571.) 

3 Cockbumspath, July 9, 1819. F. C. 

« 1 Bank. 6, 13. 1 Ersk. 6, 54. 
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whether the separation arise from the departure of the 
child from the father's house, or from the death of the 
parent ; and, indeed, it would rather seem to be more in 
accordance with the general principles of our law of settle- 
ment, that the child should in all cases be considered to 
be emancipated on attaining majority, than that he should 
continue to enjoy the derivative settlement of his parent.^ 
When, by the acquisition of a new settlement, that of pa- 
rentage is lost, it can never be regained. 

83. When a child, by emancipation, ceases to be a mem- 
ber of his father's family, and thereby loses his derivative 
settlement, without having acquired a new one in his own 
right, he must resort to that of his birth, which is neces- 
sarily liable to support a pauper, failing every other settle- 
ment. 

84. And although he have not been bom in Scotland, 
there seems no reason for holding that he would continue 
to enjoy his father's settlement after emancipation, when 
he has not acquired a settlement in his own right by resi- 
dence ; for the only means of acquiring a settlement allowed 
by the Acts of Parliament are birth and residence ; and 
as the settlements by parentage and marriage merely result 
from the personal relationship which constitutes the child 
or wife a member of the family of the father or husband, 
they must terminate when that connexion ceases. 

^ This, however, does not uppear to be the law of England. See 
Diet, of Lord Kenyon, in Rex v. Roach^ 6. T. R. 427. 
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SECTION 4. 

Settlement by Birth. 

8ij. When a pauper has no other settlement, he is enti- 
tled to be supported by the parish where he was bom.^ 

But paupers cannot have recourse on the parish of their 
birth, if they have acquired a settlement by residence,* or 
during the subsistence of a settlement by marriage^ or by 
parentage.^ 

- 86. According to a late decision, birth does not seem to 
afford even prima faci^ evidence of settlement/ 

87. It was in one case held, that where an infant child 
had been exposed, the parish of the exposure was liable 
primarily to that of the birth :^ but the soundness of that 
judgment seems extremely questionable ; and although no 
similar case has subsequently occurred, it would not probably 
be followed as a precedent. Indeed, in a late case,^ where 
the liability to support a child was disputed, and in which 
the parish of the parents' residence, that of the child's birth, 
and that of its exposure, were all parties, it does not seem 

1 1579, c. 74.— 1673, c. lS.->Proc]amfttions, 11th August^ 1G9S.— • 
Sdth August, 1693. 

« Dunse, June 5, 1745. (M. 10553.) Crailing, March 7, 1767. 
(M. 10573.) Dalmellington, January 22, 1822. (1 Sess. Rep. 299.) 

» Pennicuick, March 3, 1813. (F. C.) 

* Coldinghame, July 28, 1779. (M. 10582.) Howie, January 25, 
1800. (M. Ap. Poor, 1.) Rescobie, Nov. 28, 1801. (M. 10589.) 
Gladsmuir, June 11, 1806. (M. Ap. Poor, 5.) Notwithstanding the 

jcase of gtitchell and Melrose, January 24, 1786, (M. 10584,) which 
is now disregarded. 
^ Dalmellington, ut supra, 85, note 2. 

* Inveresk v. Tranent, June 29, 1737. (M. 10552.) 
7 Rescobie, Nov. 28, 1801. (M. 10589.) 
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to have been contended that the parish of exposure could 
in any event be liable; and certainly no countenance is 
^yen by any of our Acts of Parliament to the doctrine, 
that the circumstance of a child's exposure in a parish, 
creates any liability on that parish to support it. If the 
place of birth, or the residence of the fitther, were unknown, 
it would probably be held, that the parish of exposure, as 
the only one with which it had any connexion, would be 
held to be that of its birth, and so bound to support it ; but, 
further than this, the rule adopted in the case of Tranent, 
cannot possibly extend. 

88. A child, as already stated, is not entitled to claim 
support from the parish of its birth, if the father have an- 
other settlement. But the case may be different, where the 
father, haying no settlement, is indigent, and unable to* 
work, or has deserted his family. Here it may be contended, 
that as the child has not acquired any settlement by pa- 
rentage, his original settlement by birth must subsist ; and 
there appears great justice in such a plea. Nevertheless 
in the analogous case of a wife, whose husband was an« 
Englishman, who had no known settlement, and had de-= 
sorted his &mily, the Court held that she was not entitled 
to permanent relief for herself and children from the pa- 
rish of her maiden settlement.^ In this case, however, 
the Court intimated an opinion, which would lead exactly 
to the same result, as if the midden settlement of a ioarried 
woman, and that of children by birth, Were held to subsist 
when the husband or &ther possessed no settlement of his* 
own. This opinion was, that the family was, in such cir- 
cumstances, entitled to temporary relief, imtil the settle- 
ment of the father was discovered. No judgment was given 
on this principle, as the applicants acquired the means of 
supporting themselves ; but the doctrine had the full sane- 

' Pennicuick, March 3, 1813. F. C. 
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tion of the Court; and the result which necessarily follows 
from it is this, that although the original settlement of mar- 
ried women, or of children not emancipated, be said to be 
suspended, notwithstanding the husband or parent having 
no settlement, yet, in reality, the parish of such prior or 
original settlement is bound to support them, so long as the 
settlement of the husband or parent remains unknown. 
When it is discovered, the obligation of course ceases. 

89. A case of equal difficulty, which has occurred in prac- 
tice, but has not yet come under the cognizance of our 
Courts, is where an English woman, whose English settle- 
ment is known, has had a bastard born in Scotland ; for 
although the woman's settlement be known, yet, by the law 
of England, a bastard has no claim on its mother's parish, 
but must be supported by that of its birth. It would rather 
seem that a bastard, in such a situation, must be considered 
in the same light with a legitimate child whose father has 
no settlement, and must be supported by the parish of 
its birth, provided (as is always to be understood in such 
4;ases) that the parent is incapacitated from maintaining it, 
is dead, or has deserted it.^ 

90.. By the law of England, a child, whose mother has 
removed fraudulently into a neighbouring parish, for the 
purpose of being delivered, is held to be bom in the parish 
from whence the mother removed ; and it has been deter- 
mined in this country, in such a case, where the mother 
•had removed secretly into a neighbouring parish, for the 
purpose of being delivered of a bastard child, that the child 
had no settlement in the parish where it was so bom.' But 
the question was not agitated, whether the parish from 

^ It seems somewhat erroneous in principle to be guided in questions 
of settlement in this country^ by any rights which the parties may have 
in another ; although^ undoubtedly^ the Court have been in use to take 
such circumstances into consideration. 

2 Dalmellington, January 22, 1822. 1 Sess. Rep, 299. 
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whence the mother had removed, wias to be considered as 
if it were the place of birth. The principle of the decision^ 
however, would certainly lead to this inference. 

91. In like manner, it would probably be held with tis, 
(as it has been determined in England,) that the parish of 
actual birth is not to be considered the place of settlement 
in cases such as where the mother, being a pauper, is de- 
livered in the course of her compulsory removal to her own 
parish,^ or during confinement in prison,^ or in a house for 
reception of the poor, or an hospital, not in the parish wher^ 
dhe was dwelling during her pr^nancy,* or the like. 



SECTION 5. 

Removal of Paupers. 

92. By the act 1579, c. 74, paupers unable to support' 
themselves, (with the exception of ^ leprous peopU and bed- 
^ fast peopil, quilks may not be transported,') are ordained 
to remove to the parish of their settlement, under the penal- 
ty of being held and treated as vagabonds. This statute 
provides, that the heritors and kirk sessions, and the ma- 
^trates in burghs, shall give testimonials to the poor pass^ 
ing to their own parishes, who shall be entitled to b^ by 
the way, * sa as they passe the direct way, not resting twa * 
^ nichtes t(^dder in ony ane place, without occasion of 

' seekenesse or storme impede them.' 

93. In the event of paupers revising to pass to their own 

parishes, but continuing to beg, and so becoming liable td 

be held as vagabonds, an order of transporting them is di- 

1 Rex 9. Jane Grey, S. aad R. 41. Boreham and Waltham, S, Carth. 
397. 
* 54 Geo. III. c. 170, § 3. EUsing v, flareford, 1 Sess. Cases, 99. 
'54Geo. III. c. 170, §3. 
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rected to be enforced, by the proclamation 11th August, 
1692, which authorizes any of the heritors, to whom such 
paupers shall be brought, ^ to send two fenciUe men of 
iheir parish to convey every beggar to the heritor of the 
next parish, and to send a note of the beggar's name, and 
the parish where he was bom,^ which is to be delivered to 
the next heritor who receives him ; and every heritor who 
receives him is to return a note signed of his own writ, 
and so forth, from heritor to heritor, in eviory several pa- 
rish/ 

It is further provided, that if the beggar shall attempt 
to make his escape in the course of his transportation, he 
shall be scourged, and fed on bread and water during the 
rest of his journey* 

Heritors failing in the duty of sending such beggars, are 
declared liable to a fine of £20 Scots toties qtiotieSf /or be- 
hoof of the poor ; and the fencible men failing or refusing 
to convey them, in two merks Scots, to be applied in the 
same.way. These fencible men, it is also declared, shall 
be chosen by turns in each parish. 

94. The expense of removal must be borne, it should 
seem, by the parish of the pauper's settlement, on the same 
princijriLe, that it must Relieve anoth^ parish of sums ad- 
vanced for his support. 

^5. No one can be removed from a parish, in which he 
has no settlement^ merely on suspicion that. he may become 
ehai^^ablet or even althot^h he do not support himself, so 
long as he does not beg.' 

96^ A practice has of late years become very prevalent, 
of ^ warning awa/ (as %i is called) persons settling in a pia- ' 



^ This proclamation enoneously adopts the birth of the pauper as l^e 
nde for fixing his settlement. 

2 In England^ it was only by a late statute^ (35 Gea III. c 101>) 
that persons were declared not to be removable until ^ they ^ail have 
' become chargeable/ 
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rish, who, it is supposed, may ultimately require parochial 
support. This is done with the view of putting the party 
warned in mala fide^ so as to prevent him from acquiring 
a settlement. However advantageous it may be to the 
parish funds to create such a belief, there seems to be no 
authority for giving to such warning the effect of depriving 
persons of the privilege which the law has conferred on 
residence. 
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OF RELIEF. 



97. The nature and amount of the relief to be afforded 
to any individual pauper, has been committed, in a great 
measure, to the discretion of the heritors and kirk session. 
They may award a certain periodical sum, leaving the pau- 
per to procure for himself with it the necessaries of life,^ 
or they may establish the paupers in poors-houses together, 
or separately in lodgings with private individuals,^ and sup- 
ply them with meat and clothes, or allow them a sum of 
money for that purpose, or, in fact, they may provide for 
them in the manner which they shall deem most expedient 
in the circumstances of the case. 

They are also empowered to grant the pauper a badge, 
or token, to entitle him to b^ within the bounds of the 
parish ;^ but it would seem that it is in the option of the 
pauper to avail himself of this privilege, or to insist on sup- 
port from the parochial funds. 

98. Such poor as are able to do some work, may be em- 
ployed by the parish, and the proceeds either applied to 
their individual relief, or added to the general fund at the 
disposal of the heritors and kirk session ;^ and those who 
refuse to work, so far as they are able, or beg without li- 
cence, or beyond the bounds of their parish, ^*e liable to be 
treated as vagabonds, and of course to have their allowance 
stopped.^ 



^ 1579, c. 74.— 1672, c. 18. 

' 1672, c. 18. 

* 1579, c. 74.— 1661, c. 38. 



2 1579, c. 74.— 1661, c. 38. 
* 1579, C. 74. 
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99. By the act 1617, c. 10,^ poor children may be deliver- 
ed by the magistrates of burghs or the kirk sessions of the 
parishes where they are found, to any of his Majesty's sub- 
jects, who shall be entitled to their services, and to any 
gains they may make by their labour, until they attain the 
age of 30 years. To authorize this temporary slavery, the 
consent of the children themselves is necessary, if they be 
above 14 years old ; and if they be imder that age, that of 
their parents, or where these are dead or unknown, of the 
magistrates and kirk sessions. Mr Erskine^ quotes this act 
as being still in observance ; but it certainly is not now re- 
sorted to in practice. Whether, in the present day, it would 
be held to warrant the enforcing of the compulsory service 
of poor children for the full period of thirty years, it may cer- 
tainly be considered as in sufficient observance to the effect 

child at some labour, or bind him to some trade for a rea^ 
sonable period of apprenticeship, and to withhold parochial 
relief, in the event of the parents refusing to consent to the 
child being so disposed of. 

100. When the parish refused to grant relief, as weU as 
, when the liability to support a pauper was disputed by the 

parishes, it was the practice for a long period to resort in- 
discriminately to the Justices of Peace^ — the Sheriff* — ^the 
Commissaries^ — or the Supreme Court f and these Courts 
were in use, not only to determine which parish was liable, 
and to ordain the heritors and kirk sessions to afford relief, 
but also to fix the quantum of aliment to be given. It may* 
now be considered as finally settled, that no inferior judge 

^ Repeated by 1672^ c. 18^ and Proclamation^ 11th August^ 1692. 
2 1 Erk. 7, 61. 3 Dunse, June 5, 1745, (M. 10553.) 

* Crailing, March 7, 1767, (M. 10573.) Hutton, December 6, 1670, 
(M. 10574,) &c. 
« Inveresk, June 29, 1737, (M. 10552.) 
^ Inveresk, March 3, 1757, (M. 10571.) 
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IB 

has any power to determine on a claim of relief in the first 
instance, or to review the decision of the heritors and kirk 
sesdion on such questions.^ (See infra, 207, et seg,) 

The Court of Session, however, as the supreme civil 
court, has the power of reviewing the determination of the 
heritors and kirk sessions on tihese questions. But the judges 
will not interfere with their decifidon as to the amount of 



the provision allowed, unless it be elusory, or totally inade- 
quate. (See infra, 318, et eeq.) 

101. Advocation is the proper form for the purpose of 
bringing a judgment of the kirk session before the Court 
of Session.' 

A summary process of aliment is an inept mode of com- 
pelling the parish to gprant relief;^ an ordinary action, at inn 
stance of the pauper, would be equally so, the heritors and 
kirk session being a court or board, and in a totally differ- 
ent situation from a private party liable in aliment. 

102. Both the heritors and the kirk session must be made 
parties to any process against them. It is not sufficie^t to 
call the heritors or the kirk session alone ; but the boards 
as one body, may sue and be sued as a corporate society.^ 

103. The previous observations apply equally to the caso 
of judgments of magistrates in royal burghs, as to those of 
heritors and kirk sessions in landward parishes, both pos^ 
sessing the same authority within tbeir respective jurisdic- 
tions in reference to the management of the poor.^ 

* Dunse, June 5, 1745, (M. 10553.) Paton, Nov. 20, 1772, (M. 
10582.) Coldingham, July 28, 1779, (M. 10582.) Abbey Parish of 
Pfdsley, Nov. 29, 1821, 1 Sess. Rep. 212. Higgins, July 9, 1824. 3 Sess. 
Rep. 183, Note. 

s Hi^ins, July 9, 1824, 3 Sess. Rep. 183. ^ ibid. Note. 

* Dairy, Nor. 17, 1791, (M. 14557.) This case had refeireiice to a 
mortified fund, of whidi the heritors and kirk session had assumed the 
management, on the failure of the nominated trustees. The same prin- 
ciple, however, would hold in reference to the ordinary parochial 
funds. 

« 1579, c. 74 — 1617, c. 10.— Proclamation, 29th August, 1693. 
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xl04f. Where a pauper, during a discussion of his claim 
for relief, has been supported by a parish, or by individuals 
not l^ally bound to maintain him, they are entitled to be 
reimbursed, by the parish ultimately found liable, of the 
sums advanced from the date of the application for relief, 
although that application may have been made to the wrong 
parish.^ 

Advances by relations prior to any application for relief, 
are held to have been made ex ptetate^ and cannot be claim- 
ed from the parish of the pauper's settlement ;' but it has 
not been decided, whether a similar rule would apply to the 
case of advances by strangers. Parishes and individuals 
having maintained paupers whom they were not bound in 
law to maintain, are entitled to pursue the parish of their 
settlement, to the further effect of having it declared liable 
in their future support.^ 

An action was in one case sustained by a parish in which 
a pauper was resident, against that of his legal settlement, 
to have the latter declared liable to support him, although 
no aliment had been advanced by the parish pursuing the 
action, and no claim made on it.^ But, in a later case, the 
Court found, that a parish, against which no claim had been 
made for the support of a bastard child bom in the parish, had 
no ti(le to pursue an action against the father, concluding to 
have him found liable in the maintenance of his child ;^ and, 
on the same principle, it must now be held, that a parish in 
such circumstances has no title to pursue an action against 
the parish of the settlement of a poor person whom they 
merely suspect to be likely to become an object of parochial 
relief. 

^ Rescobie, Nov. 28, 180l> (M. 10589.) Howie, January 26, 1800, 
(M. Ap. Poor, 1.) 

* Howie, ut supra. ^ Ibid. 
4 Button, Dec. 6, 1770, (M. 10575.) 

* Garvald, Feb. 14, 1817, (F. C.) 

E 
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105. In a case where, on grounds of public police, the 
Procurator-fiscal of the SheriflF Court had taken up and sup- 
ported an idiot in a lunatic asylum, he was found entitled 
to be reimbursed by the parish where the idiot was appre- 
hended, though it was not that of his settlement, and al- 
though no previous application had been made.^ It was de- 
clared, however, that the parish might place the idiot where 
he should be supported at least expense, provided the Pro- 
curator-fiscal was satisfied of the security of the custody. 

» Scot, Nov. 13, 1818, (F. C.) 
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CHAPTER V. 

OF THE FUNDS FOR SUPPLYING BELIEF. 

106. The funds out of which the poor are to be sup- 
ported, may be divided into two classes : — 1. Those ari- 
sing from voluntary contributions, mortifications, morteloth 
dues, and such like sources, — and, 2. Those levied by as- 
sessment 



SECTION 1. 

Cfvohmtary ContribuHons, Mortifications, 8fc. 

107. In the greater number of parishes in Scotland, the 
principal fund for the support of the poor consists solely in 
the contributions made at parish churches.^ 

The collections received at dissenting meeting-houses do 
not form part of the poor's funds, but are at the sole disposal 
of die congregation by whom they are supplied.^ 

It would rather seem, however, that contributions col- 
lected at chapels of ease ought to be thrown into the ge- 
neral parochial fund, although, perhaps, the heritors and 
kirk session may leave the distribution of such sums to the 
' minister and elders of the chapel. 

If such collections are to be held in law as forming part 

^ These aie generally collected in a plate placed at the door of the 
church ; the more ancient and more effectual method of causing the 
elders to collect the alms of the people in ^ ladles/ as they are termed^ 
(boxes with long handles^) which are presented to each person in th 
church, is still maintained in some parishes. 

« Hill, June 19, 4739, (M. 8011.) 
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of the parochial fund, it is evident that no clause relative 
to them, introduced into constitutions. of chapels of ease, 
and approved by the Greneral Assembly, can have the effect 
of depriving the heritors and Idrk session of their legal claim 
to them. 

107. The proclamation, 29th August, 1693, ordains that 
one half only of the sums collected at parish churches, and 
of the dues received by the kirk session, shall be paid over 
by them into the general fund for the support of the poor. 

No directions, however, are given as to objects to which 
the remaining half, left at the disposal of the kirk session 
alone, is to be applied. In general practice, the purpose to 
which this fund has been applied, is to grant temporary re- 
lief out of it, in cases of sudden distress, during the period 
which must elapsei before admission to the permanent roll 
of poor ; and such appears to be the true object of leaving 
it at the immediate disposal of the kirk session, who must, 
however, account for their management of it; and any 
single heritor is entitled to call them to account.^ 

1 08. It has also been thought, that the expense of communion 
forms, tables, and cloths, preaching tents, beadle and session- 
clerk salaries, and other such matters, for which there is no 
other fund provided by law, was intended to be defrayed out 
of this half of the collections. In one case, however, a dis- 
tinction between some of these articles was made, for which 
it is difficult to discover any principle.^ This was in an ac- 
tion at the instance of an heritor against the kirk session, 
to compel them to account for their management of the 
poor's funds. Among the articles for which the kirk ses- 
sion took credit, were, 1. A new tent for field preachings, 
and repairing the same. 2. Communion forms, tables, and 
table-cloths. 3. Rent for a preaching field. 4. Constables 
to keep the peace at a sacrament. 5. Damage done to an 

^ Hamilton, Nov. 23, 1752, (M. 10570.) * IWd. 
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beritor's dyke adjacent to the preaching-field on the same 
occasion. 6. Fees to the presh3rtery clerk ; and, 7* Session- 
clerk's salary. 

. Of these the Court sustained, as proper charges against 
ihe funds, those for the field-tent and the session-clerk's 
salary, and repelled all the others. As to the rent for a 
preaching-field, and the expense of repairing a contiguous 
dyke, and of keeping the peace at a sacrament, there can 
be little room to doubt the propriety of the judgment of 
the Court, as any other decision would have countenanced 
the improper practice of collecting a mob at sacraments. 

The incurring of such expenses is in no way necessary 
to the performance of divine ordinances, and the law makes 
ample provision for obtaining proper church accommoda- 
tion for all the parishioners, who alone have any right to 
attend on sucb occasions. Neither does there seem any 
reason for allowing fees paid to the presbytery clerk to be 
charged on the collections. But it is very difficult to deter- 
mine on what principle the charge for communion forms, 
tables, and cloths, was repelled, while that for the tent was 
sustained. Of the two, the former seems the more proper to 
be defrayed out of the contributions at the church doors; and 
as the terms of the proclamation 1698 seem not to have been 
adverted to in determining the case, it is probable that a 
difierent decision might now be given. 

109. The dues received for the use of hearses and mort- 
doths, form part of the poor's fund. The kirk session may 
acquire, by immemorial usage, the exclusive privilege of 
letting hearses and mortcloths out to hire.^ Private so- 
cieties, however, may obtain a joint right to this privilege, 
by prescriptive possession.* 

1 Turnbull, August 10^ 1756^ (M. 8013^) and EUwiiming, 1718, 
died there. 
* Dumfries^ February 18, 1783. (M. 8018.) 
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Kirk aeMioiis an not entitled to ezaet docB tot bdioof 
of tfie pom*, oo proclanuUim of banns of mania^;e.^ 

110. By Act of Parliament 1621, c. 14, it is declaied, 
that if any sums of money above 100 merks shall be wmi, 
within any 24 hours, at cards or dice, or by wagers at h<H«a 
races, the surplus (above the 100 merks) shall belong to Ihe 
pom* of tlie parish where < sudi winning fell out.' Power 
is given by the act to magistrates of burghs, sheriffs, and 
justices €i peace in the country, to < pursue and oonveen' 
all persons winning such sums; and i^ on information 
given them, they refose to do so, they are declared liaMe 
to a penalty of donUe the winning, recoverable by action 
at instance of the informer, one half to be given to the poor, 
and the other to the informer. 

This act is still in force, and has been held to extend to 
all game dd[>ts.' In the case of a horse race, the parish 
where the wager was laid, and the race begun, was held to 
be that where the winning fell out, and entitled to the 
money, although it was determined in aiJAtK^r parish.^ 

The heritors and kirk-session, or their treasurer or col* 
lector, are entitled to sue for such sums.^ 

Although tlie sum be contained in a bond, it is comp^ 
tent to lead evidence to shew that it was granted for a game 
debt.* 

The act cannot be evaded by paying ihe debt, and r^ 
caving the amount back as in loan, for which a bond is 
pven.* 

1 Beveridge^ June 26, 1766. (M. 8014.) 

2 Straiten, July 19, 1688. (M. 9506.) Park, Nov. 1«, 1668. (M. 
3459.) Maxwell, July 14,1774. (M.9522.) Damfrias,Juiiel5, 1775. 
(M. 10580.) 

> Dumfries, Febmary 18, 1783, (M. 8018.) 

* Hill, February 9, 1711. (M. 10551.) 

* Straiten, July 19, 1688. (M. 9506.) Hill, tU iUfira. 
< Straiton, ut mpra» 
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111. A variety of fines imposed by spedal statutes for 
offences against the peace, &c. are declared to belong in 
whole, or in part, to the poor ; as the penalties for reset- 
ting vagabonds, by 1579, c. 74 ; giving alms to beggars not 
in their own parish ; the several penalties on parishes for 
neglecting to obey the laws for support of the poor, and on 
inhabitants for refusmg to pay their quota, by proclamation, 
1 1th August, 1^92 ; for irregular and clandestine marriages^ 
by 1661, c. 34—1698, c. 6 ; acting plays without licence, by 
10 Greo. IL c. 28 ; and several others. 

112. It has been determined that the poor have no right 
to glean.1 

1 13. Considerable funds have been mortified for the sup- 
port of the poor in many parishes. 

When mortifications are made for behoof of the poor ge- 
nerally, and the management is not intrusted to particular 
individuals, or when it is given to ^ the patrons or over- 
seers' of the poor, they fall under the administration of 
the heritors and kirk-session, in the same way as the ordi- 
nary fund for support of the poor, each member of the meet- 
ing having a vote ; and this whether the benefit of the fund 
extend to the whole parish, or to only a particular district 
of it.* 

Those persons, and those only, who are entitled to relief 
out of the ordinary parochial fimds, can claim the benefit 
of mortifications for behoof of the poor generally. 

114. By the Act 1633, c. 6, it is declared unlawful to 
^ alter, change, or invert' any mortifications for support of 
schools and hospitals, or pious purposes, ^ to any other use 

* than that specific use whereunto they are destinate by the 

* disponer himself.' 

1 WUson, 1771. M'Laurin, 7U. 

s Humbie^ February IS, 1751. (M. 10555.) £. of Galloway^ &c. 
February 22, 1810. (F. C.) Cardro68> 1789^ there dted. 
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It Jias been found, that taming a mortification for enp* 
porting a woollen manufectory for the employment of idle 
boys into a linen manufactory, but still for the same pur- 
pose, was not an inversion of the use of it*^ 

The managers of a mortification may set tackis, or feu 
out mortified lands, when for the adyantage of the fund*' 

It has also been found, that tiiey are entitled to sell the 
superiority of .mortified lands for a fair price f but they 
have no power gratuitously to alienate such superiority.^ 

Where land had been left for the support of a definitive 
number of persons, it was found, that, on the rents increas- 
ing beyond what was necessary for this purpose, the sur- 
plus accrued to the heirs of the donor.^ 

115. In the- event of the managers of mortifications mis- 
applying the fund, the Act 1633, c. 6, gives right of action for 
calling them to account, and compelling them to apply the 
fund to the right use, to ^ the kirkes, schools, and others,' 
for whose behoof they were made, or to ^ the bishops and 
^ ordinaries within the dioceses where the said kirkes, 
^ schools, &c. lye.' Any power possessed by these eccle- 
siastical authorities, might probably now be held to be vest- 
ed in the presbyteries and kirk-sessions. 

A«Jf.r ild«^t,.««n .g.!.,.. a,e m...^ of 
Greorge Heriot's hospital, instituted for the education of 
^ poor fatherless boys, the sons of freemen and burgesses 
^ of the city of Edinburgh,' was sustained at the instance 
of the Merchants' Company, and incorporations of the 
city.® 

In like manner, a similar action was sustained at the in- 

1 Edinburgh, Nov. 22, 1698. (M. 9^07-9.) * Ibid. 

3 Cardross, not reported. 
^ Christie, &c. July 6, 1774. (M. 5755.) 
* Hospital of Perth, May 20, 1795. (M. 5758.) 
^ Merchants' Company and Trades o£ Edinburgh, August 9, 1765. 
(M. 5750.) 
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stance of certain guild^brethren and burgesses of Stirling 
against the magistrates, as managers of an hospital for the 
support of twelve decayed ' guild*brethren«'^ In the same 
case^ the Court also sustained the title of an heir of the donor 
to pursue such an action. 

Where the managers of an hospital or mortified fimd 
change, as where it is intrusted to the magistrates of a 
burgh, any set of administrators may call their predecessors 
to account for their management.^ 

And any individual manager may call his brethren to 
account for acts of malversation.^ 

Persons entitled to benefit under a deed of mortification, 
have also a right to pursue an action for enforcing their 
claims.^ This was allowed in reference to the charitable 
fund of an ineorporation.^ 

116. By acts 1457, c. 69, and 1503, c. 10, power is 
given to the chancellor, or his deputies, with the ordinary 
of the diocese, to inspect the infeftments and foundations 
of hospitals, and cause them to be employed in terms there- 
of ; and, when these are lost, to be applied to the support 
of ' pure and miserabil persones.' 

This power is renewed by several subsequent statutes, 
and is also conferred on the King, or visitors to be appoint- 
ed by him.^ 

* Christie^ July 6, 1774. (M. 5755.) In a case, however, presently 
depending, the managers of the hospital relative to which this decision 
was pronounced, still dispute the title of theguild-hrethren. The Lord 
Ordinary has pronounced an interlocutor in conformity with the prior 
case, but his judgment is under review. 

< Magistrates of Edinburgh, Nov. 22, 1698. (M. 9107.) 

» M^Causland, January 16, 1793. (M. 2010.) 

^ Merchants' Company and Trades of Edinburgh, ut supra, 115^. 

^ Paterson, February 10, 1803, (M. Ap. Aliment, 6.) The claims 
of the pursuers here were, however, repelled. 

6 1540, c. 101.— 1578, c. 63.— 1696, c. 29.-^-1698, c. 21. 
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117. The jurisdiction of the Court of Session extends 
over hospitals and mortifications, so as to entitle them to 
control the management of the administrators.^ 

In the event of a failure of the administrators in whpm 
the management of a mortification for a definite purpose is 
vested, it has been found that the Court of Session may 
supply the deficiency by a new nomination. Thus in a 
case where a mortification for the endowment of parochial 
schools, was vested in five trustees, and their successors in 
their estates, the major part of whom were declared to be 
a quorum ; three of those named having refused to accept, 
the Court, in a question with the heir of the donor, found, . 
that the mortification does not fall nor become void, 
through the failure or repudiation of the majority of the 
trustees, and that although there should be only one of 
them surviving, and not renouncing, he may accept, and 
is entitled to act ; and further, that the said mortification 
does not fidl, even by the failure and renunciation of the 
whole trustees, but that, in that case, it is competent to 
this Court to nominate and appoint such person or per- 
sons as they shoidd think fit, for carrying the said deed 
into execution.'* 
When, however, the fund was for the benefit of the 
donor's descendants only, and the trustees had a discretion- 
ary power as to the carrying the trust into execution, the 
Court refused to supply a total failure of the persons nomi- 
nated, and found that the donation had lapsed.^ 

118. Incorporations have generally a fimd, raised by the 
contributions of the members, for the support of their poor. 
In the management of this fund, they are subject to the 

1 Merchants' Company and Trades of Edinburgh^ August 9^ 1766. 
(M. 5750.) In the several other cases quoted above^ the jurisdiction 
of the Court of Session was not disputed. 

2 Campbell, June 26, 1752. (M. 7440.) 

3 Dick, January 22, 1758. (M. 7446.) 
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control of the Court of Session,' who wiU not, however, 
interfere with their determination as to claims for relief,^ 
unless where lliese ai*ei fixed hy general regulations of the 
incorporation.^ It would also seem, that incorporations are 
not subject to the control of any inferior judicature, except 
in this last case, where, troip, the existence of such regula- 
tions, members entering the incorporation may be held to 
have acquired, by contract, a claim to the fixed rate of re- 
lief.^ 

Any member of the incorporation has a title to pursue 
actions against the incorporation for malversation of the 
fund ;^ and any of the persons for whose behoof the fund 
was created, may carry on an action for the establishment 
of his claims.^ 

119. Benefit societies afford very admirable means, of 
providing for poverty, by a system of mutual assurance. 
They are regulated by the statutes of Geo. III. 33, c. 54— 
35, c. 3 — 43, c. 3 — 49, c. 125 — 57, c. 39, and 59, c. 128. 



SECTION 2. 

Of Assessment. 

120. By the act 1579, c. 74, power is given to the magis- 
trates in burghs, and justices constitute by the King's com- 
mission in landward parishes, ^ by the gude discretions of 
^ the saidis proveats, &c. xi&d jsik as they sail call to them 

< to that effect, to taxe and stent the haill inhabitants with- 
^ in the parochin, according tp thfi estimation of their sub- 

< stance, without exception of persones, to sik weekly charge 

1 M'Ausland, January 16^ 1798. (JM. 2010.) 

' Paterson^ February 10^ 1803. (M. Ap. Aliment^ 6.) 

3 Dicta, of the Court in Scotland^ January 2\, 1825. ^ Ibid. « 

^ M'Ausland^ ut supra, ^ Pftteri(m> u/ supra. 
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^ and contributioii as sail be thocht expedient and sufficient 

< to susteine the saidis pure peopil.' 

The proclamation, 11th August, 1692, requires the hm* 
tors and kirk session of every parish to ^ make lists of all 
^ the poor within their parish, and to cast up quota of what 
^ may entertain them according to their respective need, and 
^ to cast the said quota, the one half upon the heritors, and 

< the other half upon the householders of the parish.' The 
heritors of vacant parishes Were, in the same manner, re- 
qmred to impose assessments, by the i»:oclamation, 11th 
August, 1693, which also commanded the magistrates a£ 
royal burghs ' to stent themselves conform to such order 
^ and custom used and wont, in laying on stents, annuities, 

< or other public burdens, as may be most effectual to reach 

< all the inhabitants/ 

Who may impose Assessments* 

121. The power of imposing, apportioning, and levying 
an assessment, belongs solely to the magistrates in burghs, 
and, in parishes to landward, to the heritors and kirk- 
sessions, who were substituted in the place of the justices 
nominated by the king's commission, on whom this power 
was originaUy conferred.^ 

If landward parishes be vacant, the heritors alone may 
exercise this power.^ 

122. Bui^hs of barony and reality fall under the class of 
landward parishes, royal burghs alone being comjnrehended 
under the other class.^ 

123. Any r^ular meeting of the board of heritors and 

* 

» 1579, c 74.— 1592, c 149.— 1597, c 272.— 1600, C 19. 

^ Proclamation 29th August, 1693. 

3 So it was held in the unreported case of Gammell, 1822, where the 
point was discussed on memorials, as to the parish of Greenock which 
contains two burghs of barony. 
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kirk eiession may impose an assessment, though no heritor 
be present, though the minister be absent, or though heri- 
tors only be present. (See infra, 179.) 

124. The magistrates, and the heritors and kirk sessions, 
are entitled to call to their assistance in imposing the as- 
sessment, such of the inhabitants as they may consider best 
qualified for that duty. 

125. When a part of a parish is disjoined, or annexed 
quoted sacra merely, an assessment can only be imposed by 
the heritors and kirk-session of the parish to which this 
portion is attached quoad civilia, and for the support of the 
poor of that parish only.^ 



Assessment on Heritors. 

126. Under the act 1579, every inhabitant of a parish is 
liable in a share of assessment proportionate to the amount 
of his property of every description. The proclamation, 11th 
August, 1692, lays one half on the heritors of landward 
parishes, without requiring that they should be inhabitants 
also ; and it is quite settled in practice, that proprietors of 
real property, in landward parishes, are liable in an assess- 
ment for the support of the poor of the parish where their 
property lies, although they be not inhabitants of the pa- 
rish, and that they are not liable in respect of such property 
in any other parish. No similar provision has been made 
as to heritors in burghs, who, accordingly, are not liable to 
be assessed, unless they be also inhalutants. 
' By the act 1663, c. 16, it is declared, in reference to as- 
sessments for the employment of vagabonds, that wadset- 
ters and liferenters shall be liable as heritors during their 
possession ; and although that act does not apply to assess- 

1 GammeD, Nov. 26, 1816. Thomson, Nov. 17, 1808. (F. C.) 
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ments for the support of the ordinary poor, and is in de- 
suetude, (see supra, 10,) yet, in reference to such assess- 
ments, the rule has now become fixed by practice. Such 
persons are also liable in assessment, though not inhabi- 
tants of the parish. 

127. Assessments may be imposed, in respect of all real 
property in Scotland, with only two exceptions. 

128. (1.) King's property is not liable to this burden. 
This rule does not hold, however, where it is the subject of 
a beneficiary possession by any of the litest Thus the heri- 
table keeper of the King's Park of Holyrood House has 
always paid poor's-rates to the parish of Canongate. And 
when, on one occasion, he disputed his liability, the Lord 
Ordinary decerned against him, and he acquiesced in his 
lordship's judgmenti 

Nor does the rule obtain, in reference to property ac- 
quired by the Crown from a subject, where, previously to 
the acquisition, it had been subjected to the payment of 
po(N:'s-rate. Such property continues liable in its rateable 
proportion of assessment, though used for public purposes.^ 

But in estimating the value of such property, so as to de- 
termine the proportion of rate to be laid on it, buildings or 
ameliorations made for the public service cannot be taken 
into view.^ 

^ Canongate v. Lord Haddington^ 1816. TheCourt sanctioned the game 
principle^ in reference to an assessment for building a manse. Ross v. 
Lord Haddington^ June 8^ 1824. 3 Sess. Rep. 81. This is also the law 
of England. Rex v. Hurdis, 3 T. R. 497. 

* Milroy, Nov. 21, 1815. (F. C.) A similar judgment was given, in 
leference to the land-tax and other public burdens, in Bruoe, Nov. 28, 
1810. (F. C.) The Court, however, proceeded on a contrary principle, 
in ri^ard to the burden of teinds, in the case of the locality of South 
Leith, 1812, when it was held, that no additional augmentation of sti- 
pend could be laid on PeirshQl barracks beyond what was payable at 
the date of the acquisition of the property by the Crown. 

3 Ibid. 
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In a case at present in dependance, where no assessment 
had actually been levied on the property prior to its acqui- 
sition by the Crown, the Lord Ordinary (Lord Cringle- 
tie) has found that it is still liable in a rateable proportion. 
This judgment is under review. 

129. (2.) The other exception from the universal liability 
of landed property to assessment for poor's-rate, is in regard 
to the manse and glebe of the clerg3rman ;^ and it would 
seem, on the same principle, in regard also to the church and 
churchyard — the parochial school-house — ^^poor's-houses, 
and mortifications not beneficially occupied by others, but 
only by the poor. 

In England no rate can be imposed on dissenting meet- 
ing-houses, imless where a rent* is raised by letting the 
pews. But that proceeds on the rule of the English law, 
that no rate is leviable on proprietors merely, but only on 
occupiers enjoying a beneficiary occupation. It seems 
doubtful how far the same would hold in Scotland, where 
proprietors are directly liable, not in respect of their occu- 
pancy merely, but of their property. Undoubtedly, so &t 
as they are a source of profit to the proprietors, they would 
be liable in a share of the assessment with us as in England. 

130. No dispute appears ever to have arisen as to the lia- 
bility of any other real property, with the exception of a 
single case relative to mills, coal-works, and salt-works, 
which were found equally subject to this burden, with all 
other real property.^ 

Under real property, in reference to this question, can- 
, not be included money lent on heritable security. 

131. In a case, where the heritors and kirk session had 
exempted from assessment the proprietors of houses of less 
than L.6 of yearly rent, it was found by the Lord Ordinary 
that this exemption did not warrant the interference of the 

* Cargill, Feb. 29, 1816, (F. C.) 

2 Inveresk, May 28, 1794) (M» 10585.) 
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Court, at least in the form of a suspension, at the instance of 
an individual heritor. His Lordship's judgment was not ex- 
pressly adhered to, the case haying been settled by the ac- 
quiescence of the party objecting, but the opinion of the 
Court coincided with the interlocutor.^ This opinion, how- 
ever, does not go to establish a right of exemption on such 
proprietors, but only the power of the heritors and kirk 
session to grant it when they see cause. As to the apportion- 
ment of the assessment on heritors, see infra, 142, et seq. 



Assessment on Inhabitants. 

132. By the act 1579, c. 74, the ^ haill inhabitants' are 
liable in assessment for the poor. A subsequent statute, 
1597, c. 279, restricts the burden in burghs to such inha- 
bitants as have 100 punds Scots yearly, or are worth ^000 
merks ^ in free guddes.' The act only declares those per- 
sons to be liable for the support of the poor who ^ have 
^ their residence and dwelling within the said burrows be 
< their families.' But notwithstanding this, in one case 
which is not, however, reported, the Court, found a gen- 
tleman liable in poor's-rate, in the town of Glasgow, on his 
whole means and substance, although he had his constant 
residence and domicile in the country, and merely possess- 
ed a furnished house, without any establishment, for his 
accommodation when occasionally in Glasgow, where he 
also carried on business as a partner of a mercantile com- 
pany, which had a counting-house within the burgh.^ 

The correctness of this decision may be much doubted. 
Besides being in contradiction to ihe act of Parliament 
above quoted, it is qtdte inconsistent with the principle of 

1 Gammell v. Assessors of Greenock, 1822, not reported. 

« Collector of poor's-rates of Glasgow v. Buchanan, 1798, noticed in 

Hutchison, ii. 47. 

7 
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later decisions, which have determined, that persons having 
their domicile in a landward parish, are liable to be assessed 
there on their whole personal estate, wherever situated. 
(See infra, 136.) Such persons cannot possibly be subjected 
to the support of the poor on their personal property in two 
parishes, and legal principle, as well as the act 1597, points 
out the rule, that they should be liable in the parish where 
they have their domicile. 

133. Members of the College of Justice are exempted 
from payment of poor-rates, in burghs.^ It may be doubt- 
ed whether this privilege would extend to them when not 
exercising the functions of members of the College, and not 
residing in Edinburgh, where alone the Court of Session sits. 

134. OflSicers of the army and navy, residing on the King's 
service, are also exempted from the assessment on inha- 
bitants.* The act here quoted refers only to burghs ; but 
the same rule would be followed as to landward parishes. 

135. In landward parishes, all the inhabitants possessed 
of personal fiinds are liable in assessment, under the act 
1579, c. 74. It is, no doubt, true, that the proclamation, 
11th August, 1692, which directs the assessment to be di- 
vided into two halves, mentions ^ householders' alone as li- 
able in the one-half, the other being laid on the heritors. But 
this proclamation cannot be understood to have, in aily 
way, repealed the prior act, to the effect of exempting any 
persons or property formerly liable under that statute ; and 
it expressly declares, that the ^ haill inhabitants' shaQ be 
assessed, ^ without exception of persons,' by estimation of 
their substance. 

By the terms of that act, therelfore, an inhabitant of a 
landward parish, possessed of personal estate, is liable in his 
proportion of the assessment, although he may not be, strictly 
speaking, a householder ; as if he have lodgings merely, or 
live in house with his father. 

^ 1597, c. 279—1537, c. 68. * 1597, c 27^. 

F 
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This Menu to be the true meamiig of the le^Blature, and 
has been rapported hj the general practice of the conntry. 

To render a praeon liftble, however, he must have his 
domicile witiiin the pamh — he cannot otherwise be pro- 
perly considered au < inhabitant,' or ftU under the Act of 
Parlianient. 

136. Every inhabitant, whether of a bui^h or landward 
parish, is liable in assessment, in reapect of his whole 
means and sabstanoe, ofevery description, (excepting land,) 
wherever atuated, — as stock in the public funds — money 
krat, whether ou personal or real security— tacks of lands 
— ships— «tock in trade — in public companies, or the like.' 
It has never been decided whether professional men and arti- 
zans are liable to be assessed, in respect of income arising 
from their trade or proiesaion. In fiatstice, however, such 
perscms have always been assessed along with the other in- 
habitants, and the practice seems to accord with the sjorit 
and just construction of the Act of Parliament, 

197. The aot 1663, c. 16, lays on the ' tenants and pos- 
sessors ' one^half of tbe assessment, thereby authorized for 
the employment of vagabonds. But it does not appear, that 
it would be competent to assess, for the support of the or- 
dinary poor, a tenant who was not also a householder or 
inhabitant of the parish. Such a person neither cornea 
within the words of the prodamation, 1693, nor of the act 
1519 ; and as the income derived from Ids larm might be 
taken into consideration as part of his means and substance 
in impofdng an assessment in the parish of his domicile, it 
would seem palpably unjust to make him liable in another 
parish also, in respect of the same &rm. 

13$. If an heritor, living in the pariah, be in the natural 
possession of his own lands, or be posaeased of a separate 
personal estate, he is liable in & ratcaUe proportion of the 

' Lawrie, Dec. % 1707, (M. 10587.) Row, Dec. 16, 1900, (M. Ap. 
Poor, 3.) Cochtuie, Feb. 11, lSS3,(S8eH.B(i>. 19a.) 
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half laid on the householders, corresponding to the value of 
such separate estate, as well as in a share of the half laid 
on the heritors, corresponding to his real property within 
the parish.^ 

If an heritor have his domicile in another parish than that 
where his land is situated, the circumstance of his possess- 
ing his own lands will properly be taken into view in valu- 
ing the means and substance, in respect of which he is to 
be assessed in the parish of his domicile* 

139. Clergymen «c% not liable to be assessed as such, 
on the amoimt of th^r stipend, or in respect of their pos«> 
session of their glebe.^ If they have any other estate, they 
are, of course, liable in respect of it, as any other inhabi- 
tant. 

It should rather seem, that, on the same principle, paro- 
chial schoolmasters ought not to be assessed on their salary 
as schoolmasters. 

Apportionmetit qfthe Assessment 

140. The mode of apportioning the assessment differs 
somewhat in burghs aad in landward parishes. 

: 141. In burghs, the whole inhabitants are assessed in a 
single class, and the assessment is appcnrtioned on them ac- 
cording toeaoh person's means and substance, both heritable 
and movable. In this assessment, however, can only be 
included heritage within the burgh. ^ 

142. In landward parishes, on the other hand, the assess- 
ment is divided into two portions. One half being laid 
wholly on the heritors, according to their real property with- 
in the parish, and the other on the rest of the parishioners.^ 

1 Grammell, May 31> 1839^ not reported. Cochrane, Feb. ll» 1833, 
(SSess. Rep. 183.) 
« Cargill, Feb* 29, 1816, (F. C.) ' 1697, c. «80. 

* Proclamation, 11th August, 1699. 
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143. The rule usually adopted, in both descriptions of 
parishes, for estimating the value of the heritage and the 
proportion of assessment to be laid on it, is the real rent of 
the property. 

Butalatitude is allowed to magistrates in burghs to levy the 
assessment according to such mode as they are accustomed 
to use ^ in laying on stents, annuities, and other public bur- 
^ dens in their respective burghs, as may be most efiPectual 
^ to reach all the inhabitants ;'^ and, in like manner, heri- 
tors and kirk sessions may, at their discretion, adopt the 
valued or the real rent, as the rule for imposing the assess- 
ments.^ Whiphever rule they adopt, however, must be ap- 
plied equally to all the heritors of the parish.^ 

144. It is customary, where the real rent is taken as the 
rule for apportioning the assessment, to allow the proprie- 

. tors of houses a deduction of a certain per-centage for re- 
pairs. In one case, where the assessment was sanctioned 
by the Court, a deduction of one-fourth was allowed.* This 
seems a very large proportion, but it was not objected to ; 
and where there are no heritors of a different description 
from proprietors of houses, the relative proportion of assess- 
ment laid on each cannot be affected by any deduction, how- 
ever great, which is applied equally to them all. But where 
some of the heritors are landed proprietors, and the others 
merely owners of houses, such a deduction would throw a 
most disproportionate burden on the proprietors of land. 

145. In estimating the amount of personal property pos- 
sessed by each individual, in order to apportion the assess- 
ment on the inhabitants in respect of their personal estate, 
the magistrates in burghs, and the heritors and kirk sessions 
in landward parishes, may adopt some such determinate 
data as the rents of the farms or houses possessed by them, 
or they may proceed directly by an estimate of their means 

^ Proclamation^ 29th August, 1693. 

« Scot, January 19, 1773, (M. 10577.) 

3 Cai^, February 29, 1816, (F. C.) * Scot, ut supra. 
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and substance, made ^ be the gude discretionis' of them, 
and such inhabitants as they may call to assist them.^ 
. In one of the cases last quoted,^ the Court, while they sus- 
tained the power of the assessors to make a direct estimate 
of the personal property of the inhabitants, intimated an 
opinion, that the plan of adopting the rents of the heritable 
property possessed by each person as the criterion of his 
wealth, was the preferable mode. This course, however, 
can only be followed where the parish is exclusively town, 
or exclusively landward. For where the inhabitants consist 
partly of farmers, and partly of merchants or manufacturers 
residing in towns or villages, if the rent of the real property 
occupied by each be taken as the criterion of their wealth, 
the farmer who pays a large rent for his farm, will be most 
unequally burdened in comparison with the opulent mer- 
dbant, who only occupies a house in the town or village. In 
such cases, if rent be taken as the criterion, it ought to be 
the rent of such property only as is possessed merely for 
residence or luxury. Where the inhabitants are all farmers, 
or all residents of a town, the rents of their possessions may 
form data sufficiently correct for estimating their respective 
wealth. Yet, even in this case, shopkeepers must bear an 
undue proportion of assessment, compared with the other 
inhabitants. 

146. Whichever rule be adopted, it must be applied equal- 
ly to all the inhabitants in the parish ; it being incompe- 
tent to assess one man according to direct estimate of his 
wealth, and another according to the amount of his rent.^ 

Where, however, an inhabitant is tenant of a &rm, or is 
ui the natural possession of his own lands in the parish, and 

* 1559, c. 74. Laurie, Dec. 2, 1797, (M. 10587.) Ross, Dec. 16, 1800, 
(M. Ap. Poor, 3.) Grammell,Ma731, 1822, (not reported.) Cochrane, 
Feb. 11, 1823. (2 Sess. Rep. 183.) 

^ Laurie, ut supra. 

9 Cargill, Feb. 29, 1816, (F, C.) 
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has also a separate personal estate, it was in one case found, 
that the assessors might value the farm according to the real, 
or the estimated rent where possessed by the proprietor, 
and the personal estate separately, according to a direct 
estimate. 

14*7. When the value of each inhabitant's estate is deter- 
mined, a per-centage is imposed sufficient to raise the sum 
determined to be levied. This per-centage may be calcu- 
lated, either according to the income, or according to the 
actual wealth of the inhabitants,^ 

148. In a suspension of a charge for assessment, on this 
ground, among others, that all inhabitants whose income 
was under L.40 yearly, had been exempted, the Lord Or- 
dinary (Lord Cringletie) found, that this exemption did not 
warrant the interference of the Court. The judges of the 
Inner-house concurred in his Lordship's opinion, although 
from the case having been settled, no decision was pronoun- 
ced on this point.^ 

This doctrine, however, would only extend to the sus- 
taining a determination on the part of the heritors and kirk 
sessions to grant such an exemption, and cannot be under- 
stood to sanction any right of exemption on the part of per- 
sons of this description, should an assessment be laid on 
them by the heritors and kirk session. 

140. When the assessment is fiinallyadjusted, notice ought 
to be given to each person, not only of the amount payable 
by him, but also of the estimated value of his property or 
inc9me, on which the assessment laid on him is calculated. 
This practice is not enjoined by any Act of Parliament, 
but the propriety of it is evident, and seems to be sanction- 
ed by the determination of the Court in the case of Ross.^ 

^ Cochrane^ Feb. 11^ 1823. (2 Sees. Rep. 183.) 
« Laurie, Dec 2, 1797, (M. 10587.) Cochrane, ut supra. Gammell, 
May 31, 1822, (not reported.) 
3 Gammell, at jBupra. 
^ Ross, Dec. 16, 1800, (1^. Ap. Poor, 3.) 
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150. The apportiimment should be renewed yearly, ^ for 
^ the alteration that may be throtigh death, and the increase 
^ and diminution of men's goods and substance.'^ 



Levying the Assessment, 

151. In the event of any person refusmg to pay his quota 
of assessment, or discoura^ng others, the act 1579, e. 74, 
declares, that he shall be imprisoned ^ quhill he be content 
^ with the ordours of his said parish, and perform the same 

, * in deid.' 

152. The mode of enforcing payment of the rate, as sub- 
sequently established by the proclamation 11th August, 

* 1692, is, that the minister, or, where the parish is vacant, 
two heritors, to be appointed for that purpose, shall give 
informaticwL to the Sheri£f against delinquents, and that ^ he 
^ shall call them before him witliout delay, and fine them 
^ in double the quota which the minister,' or such two heri- 
tors, it should seem, ^ shall attest to be wanting.' Power 
is farther given to the Sheri£F ^ to cause poind for the same 
^ immediately.' 

No jurisdiction is granted to the Sheriff to determine any- 
thing as to propriety or justice of the assessment, or as to 
the share apportioned on the delinquent. The attestation 
of the minister is all that is required by the proclamation, 
and that being laid before the Sheriff, his duty is merely 
ministerial. 

AppecU. 

153. Parties holding themselves aggrieved, may have re* 
lief by suspension or advocation in the Court of Session. 

* 1579, c 74. 
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154. If, however, an objection is taken merely to the 
amount of the share imposed on any individual, the Court 
will not interfere with the determination of the heritors 
and kirk sessions, so as to stay the levying of the assess- 
ments in the meantime, except on allegations of wilful or 
corrupt partiality.^ 

An action for repetition, however, it should seem, would 
be sustained on the ground of error merely.2 

155. In the case already quoted it was found, that the 
party there complaining of the assessment imposed on him, 
had a right to inspect the assessors' books, in order to as- 
certain whether he was rated proportionably with the ofher 
inhabitants. 

Charges on the Fund. 

156. The object to which the funds raised by assessment, 
in virtue of the act 1579, c. 74, and the proclamation 11th 
August, 1693, must be applied, is the support of the poor 
entitled to parochial relief. 

1 Ross^ Dec. 16, 1800, (M. Ap. Poor, 3.) In this case, which was an 
advocation from the magistrates of Glasgow, there being no all^ation 
of wilful or corrupt partiality, the Court allowed decreet to be extract- 
ed for the fium assessed on Mr Carrick, the complainer, which amount- 
ed to one-eightieth of the whole assessment of the city of Glasgow, 
' without prejudice to his being afterwards heard in any action of de- 
.\ claration of repetition, if he shall be advised to insist therein.' The re- 
port bears, that the Court were unanimously of opinion, that unless a 
case of corrupt and wilful partiality were made out, they could not con- 
trol the assessment imposed by the stent-masters. , 

^ Ross, ut supra. 

3 Ibid. The party in this case, however, was a member of the town- 

^council Qf the burgh where the assessment was imposed, and a director 

of the hospital through which relief was administered to the poor, and 

several of the judges are stated to have been greatly influenced by these 

circumstances. 
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157. By the act IGGS, c. 16, and 1672, c. 18, an assess- 
ment was authorized for employing vagabonds and idle per- 
sons, and for the support of correction-houses. These acts, 
however, so far as relates to this subject, may be consider- 
ed as in total desuetude, and no assessment would now be 
sustained for the purposes authorized by them. 

158. The expense of maintaining vagabonds while suf- 
fering imprisonment for vagrancy by sentence of a judge, 
to the extent of a pound of ^ oat meal per day,' and ^ water 
^ to drink,' must be defrayed out of the assessment of the 
parish where they were apprehended.^ 

159. As part of the means of supporting the poor, the 
expense of building a house for their reception may be rais- 
ed by assessment.^ 

160. The expense of collecting and distributing the fund 
forms a proper charge on it, as the collector's salary,^ sums 
expended in necessary law-suits, or the like. 

. But where the heritors and kirk sessions, or magistrates, 
engage in law-suits, without a just or reasonable cause, they 
will not be allowed to charge the expense of them against 
the funds. Thus, where an assessment had been imposed by 
the heritors and kirk session of aparish, separated only qmad 
Mcra^ the Court, in an action at instance of a party object- 
ing, while they found the assessment to be absolutely null, 
also declared, that the expenses of the litigation should not 
be charged against the funds.^ 

1 1579, c. 74. 

2 Scot, Jan. 19, 1773, (M. 10577.) 
' ProclamatioD, 11th August, 1692. 

* Gammell, Nov. 26, 1816, (not reported.) 
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CHAPTER VI. 



OF VAGABONDS. 



161. The act 1579, c. 74, which first established a regu- 
lar ^ ordour of punishment' for somares, maisterful beg- 
gars, and vagabonds, or vagrants, as they are termed in the 
law of England, gives the following list of those who shall 
be held to be such, viz. — ^ All idle persons gan^g about in 
ony countrie of this realme, using subtil, crafde, and un- 
lauchfiil playes, as juglarie, fast-and-lous, and sik uthers. 
The idle people calling themselves .Egyptians, or any 
uther that feinzies them to have knawledge or charming, 
prophecie, or uther abused sciences, quhairby they pur- 
suade the peopil that they can tell their weirdes, ddathes, 
and fortunes, and sik uther fantastical imaginations ; and 
all persons being haill and starke in bodie, and abill to 
worke, alledging them to have bene herriet or burnt in 
sum far pairt of the realme, or alledging them to be ba- 
nished for slauchter, and uthers wicked deides ; and 
uthers nouther having land nor maisters, nor using ony 
lauchfiil merchandice, craft, or occupation, quhairby they 
may win their livings, and can give na reckoning how 
they lauchfullie get their living ; and all minstrelles, sang- 
sters, and tale-tellers, not avowed in special service, be 
sum of the Lords of Parliament or great burrowes, or be 
the head burrowes and cities, for their conmioun min- 
strelles ; all commoun labourers, being personnes abill in 
bodie, living idle, and fleeing labpur ; all counterfaicters 
of licences to beg, or using the same, knowing them to be 
counterfaicted ; all vagabond schoUers of the Universities 
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' of Sanct Andrews, Glasgow, and Abirdene, not licensed 
^ be the rector and deane of facultie of the unirersitie to 
^ ask almes.' It is declared that these ^ and all schipmen 
' and mariners, alledging themselves to be sdiipbroken, 
^ without they have sufficient testimonialles, sail be taken, 
^ adjudged, esteemed, and punished, as Strang beggarres and 
' VBgaboundes/ 

162. The same statute farther declares, that any person 
who ^disturfais or lettis the execution of the act,' shall suf- 
fer the same pains as the vagabond would have incurred, 
whose correction he has impeded. 

163. There axe also included among vagabonds^ (by this 
and subsequent enactments,) those poor persons, who, 
though entitled to parochial relief, either refuse to perform 
such work as they are able for, when required by the pa- 
rish, or persist in begging without a licence, or beyond the 
bounds of the parish to which their licence extends, or re* 
fuse to pass to the parish of their own settlement.^ ' 

164. The puni^ment to which vagabonds were subjected 
by the earlier enactments^ were exceedingly severe, ex- 
tending to the loss of life, in cases of obstinate perseve^ 
ranee m then* < vagabond trade of life.' Such severity was 
perhaps not greatly misplaced, as at the date of those acts 
of Parliament, such persons were, in truth, ^ for the maist 
^ pairt, thieves and counterfitte limmers.' Indeed, as to one 
class of vagabonds, viz. gypsies or Egyptians, so infidlible 
was deemed the presumption that they must necessarily be 
habit and repute thieves, that by one act^ they tvere decla- 
red liable to be put to death, merely on its being proved 
that they were Egyptians, without any evidence of their 
having committed a spedfic crime. 

^ 1579^ c. 74. Proclamation^ 11th Aug. 1692. 

< 1424, c. 7, 25 and 42.-1455^ c. 45.— 1457, C. 79.— 1579, e. 74. 

3 1609, c. 13. 
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The latest enactment relative to vagabonds,! after de- 
claring them liable to a month's imprisonment, on a diet of 
bread and water, for the first oflFence, ordains them, if found 
' vaguing* a second time, to be farther marked with an iron 
on the face. 

The only punishment in practice inflicted on vagabonds, 
is imprisonment for a short period, and laying them under 
surety for their good behaviour.* 

165. The allowance to vagabonds, during imprisonment, 
is fixed by the act 1579, c. 74, at ^ ane pund of ait bread 
* and water to drink,' for the expense of which the parish 
where the vagabond has been apprehended is liable. 

166. By acts of Parliament, 1663, c. 16, and 1672, c. 
18, vagabonds, (along with other unemployed persons,) 
were made liable to be seized and employed in manufac- 

. tories and correction-houses, to receive meat or clothes only, 
for the period of eleven years, certain allowances being pay- 
able by the parishes to the manufactories or correction-houses 
so employing them. As to this, see infira, 172. 

167. Beggars' children might, in like manner, have been 
taken into the service of individuals, and their labour com- 
pelled^ till they attained the age of thirty years.^ To this, 
however, the consent of parents, if alive or known, and if 
unknown, of the kirk-session, was necessary, where the 
child was under fifteen ; and when he was above that age, 
his own consent was requisite. 

168. Receptors of vagabonds, who lodge or harbour them, 
are liable to a fine, at the discretion of the judge, but not 
exceeding L.5 Scots, for behoof of the poor of the parish ;* 
and persons giving alms to vagabonds are subjected to a fine 
of 20 shillings Scots for each offence, payable to the jloor.^ 

* Prodamation^ 11th Aug. 1692. 

* Tail's Justice of the Peace, p. 407. 

» 1617, c. 10. — 1663, c. 16. Proclamation, 11th Aug. 1692. 

* 1579, c. 74.— 1617, c 8. 

^ Proclamation, llth Aug. 1692. 
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169. The execution of the penalties against vagabonds is 
committed to the sherifis, justices of peace, bailies, and ma- 
gistrates of burghs. The kirk sessions were also intrusted 
with the same powers, but they have long ceased to exer- 
cise them. 

170. It has been supposed by some, that the statute, 17 
Greo. II. c. 5, commonly called the vagrant act, extends to 
Scotland.^ There seems no sufficient grounds for holding 
this to be the case,^ and it has never been acted on in this 
country. 

1 Bankt. 258. 1^ Boyd^ 133. 2, Hutchison^ 70. 
3 Swinton's Abridgt. of Stat. tit. Vagrant. Karnes' Statute Law> tit. 
Police. Tait's Justice of the Peace^ 408. Note. 
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CHAPTER VII. 



OF UNEMPLOYED PERSONS. 



ni. The distinctive mark of vagabonds who were sub- 
jected to the penalties noticed in the last chapter, was their 
^ fleeing labour/ and living in voluntary idleness. Provision 
was, however, made in some of the Acts of Parliament for 
those persons * not being in service, and not having any 
^ visible way or stock to entertain themselves,' who, al- 
though they might possibly be willing to work, and did not 
fall within the list of vagabonds contained in the act 1579, 
were, like them, made liable to a sort of servitude and com- 
pulsory labour in manufactories and correction-houses. 
These provisions are now in desuetude ; and it might have 
been unnecessary to notice the acts by which they were 
established, were it not that a very general misunderstand- 
ing seems to prevail as to the purport of these statutes, 
which have been frequently appealed to, and have even 
formed the grounds of decision, in cases relative solely to 
the ordinary poor. 

172. The act 1663, c. 16, proceeding on the narrative 
that the cause whereby ^ vagabonds and idle persons do yet 

< so much abound hath been, that there were few or no 
^ common works then erected in the kingdom, who might 
* take and employ the saids idle persons in their service,' 
and that common works for manufactures are now set- 
ting up in the kingdom, — empowers manufacturers ^ to 
^ seize upon and apprehend the persons of any vagabonds 
^ who shall be found begging, or who, being masterless and 
^ out of service, have not wherewith to maintain them- 

< selves by their own means and work, and to employ them 
^ for their service as they shall see fit, the same being done 
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^ with the advice <^ the respective magistrates of the place 
^ where they shall be seized upon,' for the space of eleven 
years, for payment of meat and clothes only. During the 
first year of this period, the manufacturers were entitled to 
receive from the parish where the idle persons were bom, 
and had their most common resort for the three last years, 
two shillings Scots per day for each person so employed^ 
and one shilling per day for the next three years. These 
allowances were to be levied by assessment, ^ the one half 
^ to be paid by the heritors, either conform to the old ex- 
< tent of their lands within the parish, or conform to the 
^ valuation by which they last paid assessment, or other- 
^ ways as the major part of the heritors so meeting shall 
^ agree ; and the other half to be laid on the tenants and 
^ possessors according to their means and substance.' If 
the heritors failed to raise this assessment, they were liable 
to be charged for payment by letters of homing for the 
whole sum, being allowed relief for one half against the 
tenants and possessors. 

By 1672, c. 18, these allowances were transferred to the 
correction-houses, thereby ordained to be erected, for the 
reception of all poor persons being < of age and capacity to 
^ work,' and not entitled to support from the ordinary paro- 
chial funds. The masters of these were intrusted with 
similar power as the manufacturers, of keeping vagabonds 
and idle persons to work, and of confining them within the 
correction-house and its closs ; and for that purpose were 
authorized ^ to use all manner of severity by wheeping 
* and otherways, excepting torture.' The Commissioners 
of Excise were directed to see this act carried into execu- 
tion, and the SheriflFs were substituted in their place, by the 
proclamation 3d March 1698, which repeats the directions 
of the act 1692 as to building correction-houses by burghs, 
under additional pecuniary penalties in case of failure ; and 
imder the farther penalty of being obliged to maintain such 
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poor as were to be sent to correctioii-houaee, until these 
were built. 

This act was ' revired' by the prociamatioii 3d March 
1 698, in so ' iitT as concerns the providing correctJon-houseB 
' for the recmving and entertaining of b^^Hre, vagabondB, 
' and idle persons.' 

173. Besides these provisions for putting' idle persons 
and Tagnbonds to work, the proclamation 1 1th August 1692 
contains a general direction to the heritors to put to work, 
either within the parish or in neighbouring manufactories, 
all the poor able to work. This provision, however, inust 
be held to have reference to the prior act 15T9, c. 74, and 
to include those poor only, who, though unable to maintun 
themselves by their labour, are yet * not so diseased, 
* lamed, or impotent, but that they may work in some man- 
' ner of work.' 

174. The enactments relative to vagabonds and idle per- 
sons are now in desuetude, but even should they be consi- 
dered as still in force, yet being regulations of police intend- 
ed for the security of the public, and not for the benefit of 
the individuals against whom th^r provisions are directed, 
they could only be enforoed by the magistrates to whom 
their execution was intrusted, and could never be insbted on 
by those persom, for the punishment of whom th^ were 
enacted ; and, accordingly, unemployed persons could have 
no right, under them, to demand work from the parish. 
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CHAPTER VIII. 

OF THE ADMINISTRATION OF THE LAWS REGARDING THE 

POOR. 

175. The administration of the laws relating to the poor 
and to vagabonds, has been committed to the heritors and 
kirk sessions, and the magistrates of burghs, on the one 
hand, and to the Sheriffs and Justices of the Peace, on the 
other, with distinct provinces and jurisdictions ; all of them 
being subject to the control of the Supreme Civil Court. 
Certain powers are also, by the Acts of Parliament, vested 
in the Court of Justiciary. It therefore becomes necessary 
to consider separately the jurisdiction, 1. Of heritors and 
kirk sessions ; 2. Of magistrates in bui^hs ; 3. Of Sheriffs 
and Justices of the Peace ; 4« Of the Court of Justiciary ; 
and, 5. Of the Court of Session. 



SECTION !• 

Of the Jurisdiction of the Heritors and Kirk Sessions. 

176. The act 1579, in establishing a provision for the 
support of the regular poor, intrusted the administration 
of it to magistrates in burghs, and to Justices appointed by 
the King's Commission in parishes to landward. These per- 
sons were vested with the sole power of taking up the lists 
of .poor, levying the assessment for their support, and, in 
general, of ordering everything in regard to their disposal 
and maintenance. To them also, jointly with Sheriffs, 
&c. under prior Acts of ^Parliament, was intrusted the 

G 
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execution of the enactments n^arding Tagabonds and b^' 
gars. Tlie power of explaining any ambiguity was granted 
to tbe King in council ; and the SherifTs, Stewards, &c. were 
only directed generally ' to see the act put to due execution 
' in all these poyntes within their jurisdictiong respective, 
' as they will answer to God and our Soveraine Lord there- 

177. The jurisdiction thus committed to the JusticeB ap- 
pointed by the King's commission in landward parishes, 
was, by the act 15TS, c. 149, extended to persons to be 
nominated by the minister, elders, and descons of each pa- 
rish, in the event of the ^teriflb or Justices proving remiss 
and negligent ; and by the statutes 1597, c. STS, and 1600, 
c 19, it was alb^ether trancrferred to the kirk sesuons* 
both in reference to vagabonds and to the ordinary poor ;: 
with power to the presbyteries ' to take trial of the obedi- 
' ence o( the kirk sesjooos,' but only to the effect of report- 
)i^ them to the King's ministers, that they might proceed 
against SQoh as were nt^ligent. 

Tlie act 1672, c. IS, coB^hmed to tbe kirk sessions the 
powers regarding the management of the poor, which, by 
an intervening statute, (1661, c. 38,) had been conferred on 
the Justices of Peace, bi^ had not been exercised by them ; 
and it joined with the kirk sessions the heritws who had 
previously been intrusted* with tlie power of levying as- 
sessments for employing vagabonds and idle b^^ars. 

Finally, the proclamations of the Privy Council* con- 
firmed the powers granted to the heritors and Idrk sesmms, 
and of new directed them to make up lists of the poovy 
to levy aaseesments for their support, and to regulate the 
distribution of the funds. Besides the special powers se- 
eessary for these purposes, antfasrity was granted to them 

'-By Mt less, c. 16. 

^lllh August, l693jS9th August, lfi93, and 3il March, 169B;rBti- 
fl«1 by Acts bfparllsment L69&, e. 43, 16S6, c. 3d, audiesS, c. 31. 
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generally * to <tecide and deteribme all qtteistions tbat may 
^ arise in the respective parishes in relation to the ordering 
^ and disposilig oiT the poor, in so far as us hot determined 

* by the laws and Acts of Parliament, and the former pro-' 

* clamations of onr Council/ 

The jurisdiction relative to these different m^tterd is con- 
ferred on the heritors and Idrk session alone, and ilo power 
of control is expressly granted to any Court wbaterver. 

178. This board, or <5ourt, is composed of the minister, 
elderly and heritors of ea(^ parish.i ' ^ ' - 

179. To constitute th^ Court it is not necessary that there' 
should be present one of each class. Thus they may contr- 
petently a<^ although the minister be abs^t, although no 
heritor bd present, or although the meeting be composed of 
heritors only«« 

180. The separation, or annexation of a parish quoad 
jstxcra only, does not affect the management of the poor^ 
Thus, if a portion of a parish be separated, and erected into 
a distinct parish quoad sacra, the competent members of 
meetings of heritors and kirk session are still the heritorit 
of the whole parish, which remains conjcineA guocid civilid, 
and the kirk session of the original parish f and if the part 
thus separated be added quoad sacra to anoth^ parish, the 
members of the respective meetings of heritors and kirk 

^ 1673^ c. 16. Proclamation^ 11th August, 1692. — It is stated in the 
excellent work of the learned Mr Bums of Paisley on the Poor of Scot- 
land, that deacons form an integral part of the kirk session in determi- 
ning matters relative to the poor ; but although, by the act 1592, c. 149, 
deacons were allowed a voice in choosing commissioners to carry the 
laws regarding the poor into execution, in the event of the judges ordi- 
oi^ary failing in their duty, yet the subsequent statutes and proclamations 
expressly confine the powers for administering the poor laws to the 
minister and elders, along with die heritors. 

2 Earl of Galloway, February 22, 1«1 0. (F. C.) Humbie^ February 
15, 1751. (M. 10555.) 

^ Gammel, Nov. 26, 1816, not reported. 
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Beauon remain uscliauged as to the nuuiagenient of ih» 

181. The proclamatien, 11th August, 1692, appoints the 
heritoFB and kirk BeasioD to hold meetings on the first Tueo- ' 
day of August and the first Tuesday of February in eacb- 
year, to order all matters relative to the support ftf the 
poor. They have a discretionary power,, however, of meet" 
ing at all times. 

The minister is entitled to call meetings of the heritflrs 
and kirk session. The act 1672, c. 18, direct« intimation., 
of meetings for taking up the lists of the poor to be made 
to heritors from the pulpit on the Sunday preceding the 
meeting ; and the Court have found, that when any impor- 
tant matter is to be considered, notice must be given from 
the pulpit ten days before the meeting is to be held.* 

If the minister refuse to perform his duty in this respect, 
or if the parish be vacant, meetings may be called by tbs 
heritors. 

IS2. When assembled, each member present is entitled 
equally to one vote, both in reference to the ordinary ad- 
ministration of the Acts of Parliament, and to the manage- 
ment «f mortifications for the use of the poor.^ Supra, 113. 

183. In royal hurgbs, the heritors and kirk session have 
no voice in the management of the poor, whksh is ve8t«d 
solely in the ma^trates. See infra, 201-S. 

181. A most improper practice on tbe part of heritors 
has of late years become prevalent in some parishes, <rf send- 
ing proxies to meetings of heritors and kirk session, who 
assume the power of acting as constituent members of the 
meeting. The Acts of Parliament give no countenance to 
such a privilf^ of voting by ^oxy, but^ on the contrary, 

1 Thomson, Nor. IT, 1808. (F. C) 

» Humbie, February IS, 17*1. (M. lOSSS.) 
^ 'Hianbie, February 15, I7fil. (M. lOSSi.) E»rl of G»llow«y. 
February 32, 1810, (F. C.) and unreported owe of Cardms^ there re- 
ferredto. 
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tx)iifer the power of administering the poor laws on those 
' heritors only who * shall meet' with the ministers and el- 
ders;^ £md they, like the members of every other Court, 
must exercise their functions in person. 

185. If, however, the administration of the poor have 
been left to the kirk session, it has been found that any one 
heritor may, in an ordinary action, caU them to account for 
their management of the fund,^ even as to that half of the 
collections which, by the proclamation, 29th August, 1693, 
is left at the disposal of the kirk session alone.^ 

On the same principle, where the charge of the poor has 
been left; entirely to the heritors, each member of the kirk 
session would be entitled to call them to account for their 
management, as the Acts of Parliament make no distinction 
in the powers granted to these two classes ; nay, even where 
both heritors and members of the kirk session attend the 
meetings, it would seem, that any one of the board may in- 
rist against the others for an account of their management. 

The jurisdiction ef the heritors and kirk session relates, 
1. To the taking up the lists of the poor ; 2. To the levying 
funds for their support; 3. To the ordering and disposing 
of the maintenance of the poor ; and, 4. To the execution 
of the laws against vagabonds. The heritors and kirk ses-. 
sions seem never to have exercised the powers granted them 
in reference to this last cla^s of laws, and their right to do 
so might perhaps be questioned, as being lost by desuetude. 
However this may be, the powers were conferred on them 
only cumulatively with Sheriffs and Justices of the Peace. 
As to their nature and extent, see infra, 215. 

187. (1.) Under the first of these classes, viz. the ^ taking 
^ up lists of the poor,' are included all questions as to the 

^ 1672^ (. 18. Proclamation^ 1 1th August^ 1692^ and 3dMarch^ 1698. 
« Hamilton, Nov. 23, 1752. (M. 10570.) Black, Dec. 20, 1803. 
9 As to whether this half of the collection is applicable to any other 
purpose than the support of the poor, see supra, 107. 
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title of claimBnts to be raUsTed, as their poverty and thai 
disability to support tbemselves by labour ;' in reference U 
which the heritors an4 kirk session have the exclusive right 
to determine, in the first instance.^ 

188. On the same principle on which the findings in th< 
case of Paisley, here referred to, proceeded, must ,be in 
eluded among those matters in which the heritors and kirl 
session have the sole right of determining, in the first in 
stance, all questions relative to the right of settlement 
where the pauper claiming relief is the only party insistinj 
in the right ; for in such cases, the question of settJemen 
is pimply a question as to the title to be relieved, and fall 
under the words of the statutes, which, in cUrecting thi 
heritors and kirk seasions to make up the lists of the pool 
empowers them to inquire 'in what parishes they havi 
* most haunted during the las| three years.'^ 

Where, however, the settiementi^ a pauper and the bur 
den of his mmntenance is disputed between two parishes 
the question then becomes one of patrimonial interest, am 
woold be still held competent, as formerly, before the Judg 
Ordinary.* 

189. In making op the lists of the poor, it is the pecnlia 
duty of the kirk session to investigate the circumstance 
of the claimants for relief, and to lay the results before th 
board <^ heritors and kirk session.^ 

190. It is not necessary that the chum for jceUef be ii 
writing ; but if the claimant be admitted to the roll, hi 

I See the findings in the Judgment in the Abbej pariah (tf Faialejr « 
Bichmond, &c. Nor. S9, IBSl. 1 Sen. Rep. SIS, knd Higgio», Jnlf S 
1834. S SetB. Rep. 1S3. 

' Ibid. Note. 

> 1673, c. 18. See also lSf9, a. 74, and proclamation, 39th Aug. 169^ 

* As was done in Huttou, Dec 6, 1770, (M. 10511,) Coldinghami 
July 38, 1779, (M. 10582,) Rescobie, Nor. 28, 1807, (M. 10589,) an 
Bevenl other casea. 

» 1678, c IB. 
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name and dunuuBe^ with his age and oopditioiif oiigbA to be 
insarted in a register-book, kejpt for thiU; purpose.^ 
' It would be very useful and expedient to insert, in like 
Aiming*, in a tnmute-book or record, aH other decisions 
and determinations of the Board, as well as the admission 
of a claimant to the roll. This correct and praiseworthy 
practice, though not eCxpressly eftjoined in any of the Acts 
of Parliament, has been adopted in many parishes, while 
others persevere in the careless and dovenly mode of de- 
tmrsdning every question verbally, and keep no record of 
thidr proceedings. 

191. The heritors and kirk sessions may appoint two 
t>verseers to investigate the circumstances of the poor—^to 
distribute the allowances among themf and otherwise to 
take charge t)f the ordering of the poor,^ * This power, the 
elcercisie of which is productive of great evil, by supersed- 
ing the intercourse of the dders with the poor, is fortunately 
little used, and there is nowhere any authority given for al- 
lowing such officers a salary. 

192. The keejdng of the record of the heritors and kirk 
session is intrusted to the session-clerk, whose Salary is 
pajrable out €>£ the poor's fonda.^ 

The appointment to this office, however, is vested solely 
in the kirii: session.^ Session-clerks were, in one case, 
found to be removable by the kirk session, on reasonable 
grounds only ;^ but by a subsequent decision, it was deter- 
nodned that they are removable at pleasure, without cause 
shewn.^ 

193. (2.) In virtue of the authority granted to the heri- 
Itors and kirk sessicms, both directly, and as substituted in 

1 1579, c. 74—1672, c. 18. 2 Proclamation, 11th Aug. 1692. 

^ HamUton, Nov. 23, 1752. (M. 10570.) 

* Magistrates of Elgin, Dec. 4, 1740, (M. 13124,) Nisbet, Nov. .17, 
1773, (M. 8016.) 

* Harvie, July 26, 1756, (M. 13126.) 
^ Anderson, Jan. 13, 1771^, (M. 8017.) 
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place of the King's Justices, * to tax and stent the haSB. bi^ 
' habitants within the parochin, according to the estima- 
^ tion of their sabstance^ without exception of personnes/ 
^ by their gude discretions,' assisted by ^ sik as they salt 
^ call to them to that effect,' they have the sole right of de* 
termining, in the first instance, whether an assessment shall 
be levied — ^the rule by which it is to be apportioned among 
the inhabitants, so far as the Acts of Parliament leave that 
discretionary, and all other questions relative to the execu- 
tion of this delegated power of taxation, which, in reference 
to the ordinary poor, is conferred by the legislature on this 
body alone. 

194. The heritors and kirk session may appoint an offi- 
cer to collect the assessment, with a salary, payable out of 
the funds. ^ 

195. The collection of contributions at church-doors is 
properly the province of the minister and elders ; but when 
they neglect this duty, the heritors are in use to officiate 
in their stead. 

196. The kirk session has the exclusive privilege of letting 
out mortcloths to hire, for the benefit of the poor.s 

Individuals or societies may, however, acquire a joint 
right as to this, by prescriptive usage.3 

197. (3.) In reference to the administering the funds — 
to the ordering and disposing of the poor, and determining 
the amount and nature of the relief to be given in each par- 
ticular case, the powers of the heritors and kirk sessions 
have been already sufficiently adverted to in treating of re- 
lief. — (Supra, 97, et seq.) Their jurisdiction in these mat^ 
ters, as has been stated, is exclusive of every other, in the 
first instance.^ 

^ ProclamatioD^ 11th Aug. 1692. 

* TunibuD, Aug. 10, 1756, (M. 8013.) 
' Dumfries, Feb. 18, 1783, (M, 8018.) 

* Paton, Nov. 20, 1772, (M. 10577.) Coldinghame, July ^8, 1779, 
(M. 10582.) Abbey parish of Paisley, Nov. 29, 1821. 1 Session Cases, 
212. 
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198. Their powers, in reference to the administration of 
funds mortified for the use of the poor, whether of a whole 
parish or a specific district, where such fimds are not in- 
trusted to persons specially nominated, are equally exten-t^ 
sive, and are subject to the same control, as the powers 
possessed by them, in reference to the ordinary funds for 
the support of the poor.^ 

199. In the event of the heritors and kirk sessions ne- 
glectmg their duty, and refiising to exercise the powei« 
committed to their charge, the Acts of Parliament and Pro- 
clamations provided a remedy, by the infliction of fines, 
amounting to L.200 Scots monthly, while they so fail*^ 
The imposition of these fines was committed to Sheriffs and 
Justices of Peace,^ and an effectual- power of control was 
granted to the Privy CJouncil, who were invested with full 
powers to cause all persons intrusted with the execution of 
the poor laws, to perform the parts enjoined to them/ 

The powers of the Privy Council in this matter are now 
held to be vested in the Court of Session. As to these, see 
infra, 218, et seq. 

200. The heritoi*s and kirk session, being a court or board 
intrusted with powers of a judicial and ministerial nature, 
cannot be considered as a private body, liable to paupers in 
relief, and having their recourse against the parish at large. 
They must be regarded- as judges bound to perform the du- 
ties of their office ; and upon an obvious principle, therefore, 
it must be incompetent to sue them for relief, by an ordi- 
nary action, such as may be brought against a parent bound 
to aliment his child. 

Accordingly, where the heritors and )drk session neglect 



1 Proclamation^ llih Aug. 169S. Humbie^ Feb. IS, 1761, (M. 105S&.) 
E. of Galloway, Feb. 92, 1810, (F. C.) 

« 1592, c. 149 — 1600, c. 19.— 1672, c 18. Proclamation, llth Aug. 
1692. 

3 By Proclamation, Slst July, 1694. See infra, 201-5, 

^ 1695, c 43.— 1698, C. 21. 
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tomBetf or refuse to reoeiy^ an application for relief, or to 
. give judgment on it, the proper and most effectual renledy 
would be by petition and complaint to the Court of Session, 
as against any inferior jBAagistrate or judge who had failed in 
the executlou of his duty, or warn guilty of malyersation in 
oAce, such as a Sheriff reusing to hcM courts, cfr the like. 
An application to the Sheriff would also seem competent 
to have the penalties authorized by the statutes and procla- 
mations enforced. See Appendix, No. VIL 



SECTION 2. 

Of the JurigdictioH i^ Magistrates in Burghs. 

x 

20 1 • The administration of the poor laws in royal burghs,^ 
both as they relate to the regular poor and to vagabonds, was, 
by the act 1579, c* 74, committed to the magistrates. This 
power was renewed by the proclamation, August 29, 1693, 
and kirk sessions having been substituted in the place of 
the Justices in landward parishes only, the magistrates in 
royal burghs have continued to the present day in the ma- 
nagement of the poor within their respective burghs. 

In them are combined the different powers vested sepo* 
rately in the board of heritors and kirk sessions, and in Jus- 
tices of the Peace. As managers of the ordinary poor, they 
have the same powers, and are in exactly the same situa- 
tion with the former ; and in reference to vagabonds and all 
other objects of the poor laws, they enjoy the same powers 
with the latter. 

202. The magistrates of burghs are in use to devolve 
part of the management of the poor on the kirk sessions^ of 
the churches in their burghs, and so far as related to the in- 
▼e^igation of the circumstances of the poor, the distribu- 

1 Burghs of barony fall under the clasi of laodifard parishes^ See 
supra^ 1^. 
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ting the funds to theiH) md ordering thoiir r^efiddeaee 9fid 
maiatenanee^ thejr are entitled U> avail thieiii^elYes <^ the 
assi^itaiice of the kirk sessions,' and of their adVico om^ 
occasions. But it is with the magistrates alone that the 
whole power of adauipstration rests ; and all acts rdatiye 
to the poor must proceed on their authority^ 



SBCTION 3. , 

0/tIke Jurisdiction qf Sheriffs and Justices of the Peace* 

AS TO THE ORDINARY POOfl. 

203. So long as the proyisions of the Acts pf Parliament 
were cozifined to the dbject of suppressing vagahonds, the 
power of putting them into execution was intrusted to She- 
rifis, and other inferior magistrates.^ On the establishment 
of a systein (or the suj^rt of the helpless poor by act J 579, 
p. 74, the administration of which was confided (as has been 
seen above) to the nmgistrates m burghs^ and in landward 
parishes to Justices named by the King's Commission, (af- 
terwards superseded by the heritc»'s and kirk sessions,) the 
Sheriffs, Stewards, and Baillies, were merely directed ge- 
nerally ^ to see the act put into due execution' within their 
several jurisdictions. 

204. This genial charge was repeated by subsequent Acts 
of Parliament, and the extent and nature of the powers con-* 
ferred on them for the purpose of exercising it, are set forth 
by the proclamation, 31st July, 1694, which authorises She- 
rifis, Justices of the Peace, and magistoates of burghs, ^ to* 
^ take trial how far, and in what manner, the said Acts of 
< Parliament and Proclamations of Council have beeii pbeyr 

1 1424, c. 7, 26 and 42.— 1449, c. 22.-1^3, c. 70. 
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< ed, and put to execution,' by the < ministere, heritors, and 
* elders of every parish, and householders and inhabitants 
^ within the same,'— ^ and where any have n^lected, or 
^ been deficient and wanting in what is required of them 

< by the said acts and proclamations, to amerciate and fine 
^ them therefor in manner therein specified.' 

205. The fines declared to be leviable firom the heritors 
and kirk session of a parish for neglecting to take the ne- 
cessary steps for the support of the poor, were L.200 Scots, 
monthly, while they so failed.^ 

Inhabitants and householders refusing to pay the portion 
of assessment laid on them, were liable to be fined in double 
the amount of their quota.^ These penalti^ were to be ap- 
propriated to the use of the poor. 

206. By one Act of Parliament (1661, c. 38,) containing 
instructions to Justices of Peace and constables, the former 
were directed to undertake the administration of the pro- 
visions for the support of the ordinary poor. 

It does not appear, however, that they ever exercised the 
powers thereby conferred on them as to this matter ; and, at 
any rate, the administration of the poor laws was restored 
to the kirk sessions, with whom the heritors were then for 
the first time joined, by the act 1672, c. 18, confirmed by 
the several proclamations. This part, therefore, of the act 
1661, may be considered^as virtually repealed, or at least 
fallen into total desuetude. 

207. No power is, by any other enactment, granted to 
Sheriffs, Justices of Peace, or any inferior Judges, to decide 
on any question relative to the administration of the laws 
for the support of the ordinary poor. By the relaxation oi 
practice, however, these magistrates and judges came to be 
in use of exercising even a primary jurisdiction in reference 
to such questions. 

^ Proclamation^ llth August^ 1692. 
3 Proclamation^ 29th August^ 1693. 
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208. The assumption of this jurisdictioB, in so &r as it 
r^arded the fixing the aliment to which an applicant for 
parochial relief was entitled, was early censured by the Su- 
preme Court. It is noticed' with disapprobation by Lord 
Kilkerran, in a case which occurred about the middle of last 
century, where the Justices of Peace had exercised this power .^ 
More lately, where this had been done by the Sheriff, the 
Court reduced his decree, on the ground ^ that he had arro- 
* gated to himself powers which belong exclusively to the 
^ minister, elders, and heritors of the parish,'^ and a deci* 
sion to the same effect was pronounced a few years there- 
after.^ 

It is now, therefore, considered to be a settied point, that 
Sheriffs and other inferior judges cannot decide in the first 
instance, in any questions as to tiie administration of the 
laws relating to the ordinary poor within the jurisdiction 
of the heritors and kirk session, at least while that body 
continues to meet, and to perform the duties intrusted to 
them. As to the case of their failure, see infra, 213, 22(X 

209. Besides the assumption of the power of determining, 
in the first instance, questions which fall exclusively with- 
in the jurisdiction of the heritors and kirk session, the Com- 
missaries, Sheriffs, and Justices of Peace, were in use to re- 
view the decisions of these bodies on such questions ; and 
it was not till very lately that their power to do so was 
questioned. The first case which is reported on this sub- 
ject occurred in 1821.* 

In consequence of the great distress occasioned by the 
sudden stagnation of trade in 18 1 9, several hundreds of able* 
bodied men in the town of Paisley having been thrown out 
of employment, applied to the parish for relief. The heri- 

' Dunse, June 5, 1745, (M. 105530 

2 Paton, Nov. 20, 1772, (M. 10577.) 

3 Coldinghame, July 28, 1779, (M. 10582.) 

* Abbey Parish of Paidey, Nov. 29, 1821. 1 Sees. Rep. 212. 
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tor»aiid' kirk semion haring reftised to support them, on ihe 
ground, ^ thut tkey did not fall withki the class of poor for 

* whioli flie law provided,' tfiey applied to the Sheriff. He 
repelled an objection to his jurisdiction, and ordained the 
hectors and kirk session to meet «tid assess themselves for 
the relief of these persons. But in an advocation, l^e Court 
adhered to an interlocutor of the Lord Ordinary (Lord Kt- 
miDy,) which assoilzied the parish, in respect, < that by th^ 
^ Acts of Parliament and royal Proclamations regarding Uke 
^poor, the determination of the two following questions, 

* — Ist, Whether claimants of parochial aid are of the de-^ 

* scription of persons that are entitled to suchrelief ?— ^and, 
^ 2d, If they be of this description of persons, what shall be 

< the amount of the assessment and relief? — is vested in the 
^ heritors^ and kirk session of the parish, and that no con-* 

< trol on the proceedings and determination of the kirk ses-^ 

* sion in these particulars is committed to Sheriffs or other 
^ inferior judicatures ; and in respect, the powets committed 

* to Sherifis to see the enactments relative to the poor car- 
^ ried into effect, do not infer a jurisdiction to interfere with 
^ the decisions of the heritors and kirk session on either of 

* the two questions above referred to.* 

The interlocutor reserved to the applicants, ^ ^ dissatis- 
^ fi^d with the ^oceedings of the heritors and Mrk session 
^ of their parish, to apply by a competent action to the Su- 

* preme civil Court.*^ 

210. This decision may be held to have settled the law^ 
that the judgment of the hmtori^ and Mrk session, as to all 
matters relative to the ordinary poor intrusted to their 
'chaige by the Acts of Parliament; ^ciannot' be reviewed by 

^ In the Appendix (No. VII.) wiUbe fbui)d,ljieopinion&of the Judges 
in this important case^ which the Lord Justice Clerks with his usual 
courtesy, has permitted the authqr to puhlish from his Lordship's most 
valuable and accurate notes of the proceedings of that Division of the 
Court over wfafch-he has long so ably t>te8ided. 
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any judicature but the Supreme Court. For atthmigiL tW 
question at issue only regarded the powers of the Sheriff, 
yet the findings of the Court are firaimd so as to inelude 
Justices of the Peace, and all inferior jmrisdictions what-> 
ever ; and such accordingly has been the opinion expressed 
by the Judges on different occasions since that judgment 
was pronounced. 

211. In like manner, although the only question em- 
braced by this decision related to the title of an ap^ieant 
to be supported out of the poor's funds, yet &e case ueee^ 
sarily determines the rule of law to be adopted in regard 
to the powers, in reference to all othw questions, exclusive-^ 
ly granted by Acts of Parliament to heritors and kirk-ses^ 
sions. It establishes the general principle, that^ as to ^le 
matters committed to their determination in the first in-^ 
stance, they are iree from all control by inferior judges, ex*^ 
eept where power to that effect is specially given by thc^ 
legislature ; and this is nowhere done as to any question 
whatever. 

212. If, however, a point relating to the poor laws occur 
in an action in which the inferior judge is competent tade^ 
cide, he must necessarily have the power of determining 
this question, as essential to the exj^tieation of his pocoper 
jurisdiction. Thus, a Sheriff must be held to have the power 
of determining those questions relating to the right of set- 
tlement which may arise in actions of relief by one parishf 
against another. In the case of a claim for relief of a pau- 
per, such a question resolves into tiiat of his title to be sup- 
ported, and, as such, is solely under the jurisdiction of the 
heritors and kirk session. But when it occurs in an ordi-^ 
nary action of recourse by one parish against another^ which 
is, in truth, a matter of patrimonial interest, and competent 
before the Sheriff, it then tellfi necessarily under his cogni^ 
zance, in the same way as in a question of forgery, incidi^Ht'^ 
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ally arising in a competent action, to the effect of deter- 
mining the cause in which he has jurisdiction. 

213. Doubts have been entertained whether, in the event 
of the heritors and kirk sesidon n^lecling to meet, and fail- 
ing in the performance of th^ duties, Sheriffs and Justices 
of Peace would not be entitled to supply their deficiency, 
by directly exercising the powers vested in these bodies. 

Such doubts, as to the Sheriff, have probably originated 
from a misapplication of the act 1672, c. 18. By that sta- 
tute, the Commissioners of Excise, in the event of the heri- 
tors and kirk sessions not sending the idle paupers, &c to 
the correction-houses, and neglecting to raise the allow- 
ances for their support there, were empowered to exercise 
the powers granted primarily to the heritors and kirk ses- 
sion for that purpose; and, by the proclamation, March 3, 
1698, the Sheri£fB were substituted in place of the Commis- 
sioners of Excise. The powers granted by the act 1672, 
however, related solely to the execution of the laws r^ard- 
ing vagabonds and idle persons, and had no reference what- 
ever to the case of the r^ular poor, as to the management 
of whom no jurisdiction was ever vested in these commis- 
sioners ; and in none of these enactments (except the act 
1661, c. 38, considered above, 206) is there any appear- 
ance of an intention to confer on Sherifb or Justices of 
Peace the power of admimstering the laws, in reference to 
this class of poor, in any event whatever. 

They are, no doubt, directed to see the different Acts of 
Parliament put to due execution ; but the powers granted 
them for that purpose (except as to vagabonds, &c.) extend 
only to the right of imposing penalties (as above considered, 
204) on the persons neglecting to give obedience to the 
Acts of Parliament, and to perform the duties with which 
they are charged; and to this extent their jurisdicticHi 
would probably still be sustained. 

214, Sherifls have the power of fining persons refusing 

10 
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to pay the portion of assessment laid on them, in double 
the amount of their quota.^ Persons giving alms to be^ars. 
out of their proper parish were, by proclamation, 1 1th Au- 
gust 1692, made subject to a penalty of twenty shillings 
Scots ; heritors refusing to send vagrants out of the parish 
in a penalty -of £20 Scots, and persons appointed to conduct 
them to their own parishes, in two merks, for neglecting 
their duty. The power of imposing these penalties is given 
to iSherifis, Justices of the Peace, andMagistrates of Burghs, 
by proclamation, Slst July, 1694. 



AS TO VAGABONDS AND IDLE PERSONS. 

215. The powers of Sherifib and Justices of the Peace, as 
to the execution of the laws against vagabonds and unera;- 
ployed persons, are very extensive, and as to these they pos- 
sess a jurisdiction in the first instance.^ They are intrusted 
generally with the power of inflicting the different penalties 
directed against vagabonds, strong beggars, and their recep- 
tors, (as to which see supra, p. 164.) To the Sheriffs also, 
both directly and as coming in place of the Commissioners 
of Excise, was committed the power of carrjdng into execu- 
tion the provisions for the employment of vagabonds and 
idle persons, masterless and out of service, in correction- 
houses, &c. when the parties charged with doing so in the 
first instance, failed in the performance of their duty.^ 
These provisions, however, having become obsolete, the 
powers for carrying them into execution have, in like man^- 
oer, fidlen into disuse. 

^ Proclamation^ 29th August, 1593. 

? U24, c. 7, c. 25, 42.— 1449, c. 22^—1503, c. 70.— 1579, c. 74.— 
1617, c. 18.— 1663, c. 16.— 1672, c. 18 — Proclamation, August 29, 
1 693. 

» 1663, c. 16.-1672, c. 18.— Proclamation, July 3l> ^694. 
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SECTION 4. 

0/the Poioer» qfthe Qmri qfjiuikiarf. 

216. By several Acts of I^liaioenty the Judges of th^ 
Court of Justiciary were directed to try Egyptians, yaga- 
bondS) &C. at their sereral circuit courts.^ But since the 
severity of the puniahmonts directed against these indivi- 
duals has been so much mitigated in practice^ the Court 
of Justiciary has not been called upon to exercise this ju- 
risdiction. It would, however, of course, have the power 
of reviewing, by advocation, any sentence of an inferior 
judge inflicting punishment on such delinquents. 

217. By 1592, c. 149, the Judges Ordinary and the Jus- 
tices in landward parishes are rendered amenable to the 
Court of Justiciary for neglecting or refusiiig to put the 
Acts of Parliament relative to the poor into due execution, 
but only to the effect of being subjected to the penaltiea 
provided by the L^islature for disobedience or n^lect. 



8£CTIOK 5. 

Of the Powers of the Court of Session. 

218. The Supreme Civil Court has an iiiherentji|risdio- 
tion, which can only be excluded by express Act of Par^ 
liament, over all inferior judicatures of every description. 
Where, however, these inferior judicatures are invested by 
the Legislature with special powers as to particular objects, 
the jurisdiction of the Court of Session as to these is only 
appellate, not primary, as is the case with some oonsistorial 
actions. 

1 US5, c. 45.<^1457, c. 79. ^ISSS, c. 23. 
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Thii8, altliongh no powjpr is ezprdssljr given t6 the CMirt 
of Session over the proceedings of meetings of heritors 9iA 
Idrk sessions, it has an inherisnt jurisdietion over them, and 
ibm review all their determinations.^ 

' S19.Bnt the SfipremeCourtwillnot, in the fii^ instance, 
kc^reise any of the powers eo|nmitt»d \fj tii^ Legiriattire 
to heril^rs' imd kirl: sesBien fxa the pvovisioil of the poor.^- 
^ !320. l%e iSldprepie Court may not pnlyrpmw^hededK 
sions of the heritors apd kirk sessioii, Imt itiseemii to pos-^ 
sess< a controlling power, even wliere the heritiors and 
* kirk session refose or neglect to meet and to etievcise thu 
powers intrusted to tliem for the snppqrt of ihe poor* ^ lit 
^ttch a cafe«) the Suprf me Co^rt woid4, in Virtue of it» in« 
herent jurisdiction, Ibe entitled to proceed against the he^ 
tors and kirk seseioA so fidling in the performance of thieir 
4uty, as agunst any otket iiifi^riop ttiagistrates wait judges^ 

%%\i. By the statute 1672, o. 18, power k given to' the 
Privy Council <'to uppointall Ways and'meanfiT' for making 
iihe provisions tit ^e act eSBotnal ; and the three hteirt stai 
tuteis relative to Ae poorifhidi aj^ear in-Ae statute-biiHrii 
grant generally to the Privy Council < power to cause put 
^ the saidis laws and Acts of Parliament in execution, and 
^ particularly to cause the persons ther^n intrusted to do 
< and perform their parts according as they are thereby en- 
* joined.' 

222. Since the abolition o^the Privy Council in Scotland^ 
the Court of Session has been held to have succeeded to 
their powers of redressing wrongs, for which there is no 
other effective remedy; and it would accordingly, therefore, 
on this ground also, be entitled to cause heritors and kirk 
sessions ^ to do and perform' the duties assigned them by 
the Acts of Parliament as to the poor, in the same way as 
the Privy Coimcil might formerly have done. It must^ of 

1 Hlggins^ Julj 9, 1824. 3 Sess. Rep. 183. * Ibid. note. 
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course, be hdd to possess evely power necessary to the ex- 
erduse of such a jurisdiction. 

. S23» The proper form of bringing the determination of 
heritors and Idrk sessions under review of the Court ot 
Session is by advocation) — that of bringingtheir conduct, in 
negle^tingtopfovideifor the poor, seems to be by petitionand 
c<Hnplaint| in the course of which the Court might give re- 
lief to the party cdmphining, as well as punish the heritors 
and Idrk session failing in theiif duty* 

224. When the heritors and. kirk session have not giv^i 
a written judgment, it has been doubted whether advocar 
tion would be competent, there being no record. Should 
an advocation be held incompetent in such a case, it could 
only be on the ground that the heritors aild kirk ses- 
sion had not pronounioed a determination oi^ the ques- 
tion ; and they would ^eeogrdingly betliable to be proceeded 
agfdnst as having failed in the performance of th^ir duty. 
. 225. ThfB Court of Session has an equal power of con- 
trol and review over the proceedjnga of private trustefw of 
moirtific^tions fpr behoof of the poor, as pver those pf heri- 
tors and kirk-sessions, 
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No. I. 

1579, c. 74, BoT Pwmthnent of Strang and Idle Beggars, 
aaid Bdiejk qf the Pure and Impotent. 

FoRSAMEtitLE as there is sundry Ibvobil Acts of Parlia- 
ment maid be our Soveraine Lord's maist nobil progeni- 
tours, for the staunching of" maisterful and idle b^gars, 
away putting of sornares, aiid provision ibr the pure ; bear- 
ing, that nane sail be thoiled to beg, nouther to burgh nor 
to land, betwixt 14 and 70 zeires. That $ik as makes them- 
selves fiiles, and ar bairdes, or uthers siklike runners about, 
' b^ing apprehended, sail be put in the Kingis waird or 
irones, sitf long as they have ony gudes of their awin to live 
on. And fra they have not quhairupon to live of their awin,^ 
that their eares bee nayled to the Trone, or to an uther 
tree, and' their eares cutted off, and banished the countries 
and gif tliel-eaffcer they be found againe, that they be hanged. 
It£M, That nane bee thoUed to begge in ane parochin/ 
that ar borne ill ane uther. That the heades men of ilk 
piEirochin make takinkes, and give to the b^gars theirof, 
that they may bee sustein'd within the boundes of that pa* 
rochin ; and that naii^ uther bee served witH fdme(^' withidi 
thai iparbchin, Imt thj^y that beares ttmt takmnio sllandriie^ 
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as in the Actes of Parliament theiranent at mair length is 
conteined. Quhilkes, in the time bygane, hes not be^ne 
put to dewe execution, threw the iniquitie and troubles of 
the time by-past, and be reasoun that there was not heir- 
tofoir ane ordour of punisehment, sa speciallie devised, as 
need required, hot the s^dis beggares, besides the uthers 
inconvenientes, quliilks they daylie produce in the common- 
wealth, procure the wrath and displeasure of God for the 
wicked and ungodlie forme of living used amongs them, 
without marriage, or baptizing of a great number of their 
bairnes. Therefoir, now, for avoyding of the incon- 
venients, and eschewing of the confusion of sindrie lawes 
and actes concerning their punischment, standing in affect, 
and that some certaine execution and gude ordour may fol- 
low theranent, to the great pleasure of Almichtie God, and 
common weill of the realme ; it is thocht expedient, statute, 
and ordained, as well for the utter suppressing of the siddis 
Strang and idle beggersy sa contagious enimies to the com- 
mon Weill, as for the charitabil releivilig of aged and impo- 
tent pure peopil, that the ordour and forme following bee 
Vagabonds and ^^f^^ved : That is to say, that all persons 
idle beggars suld being above the aige oi fourteene and within 
^""** the aige of thtee scoire and ten zeires, that 

heimfter ar declared and set foorth be this act and ordour 
to be vagaboundes Strang and idle beggars, quhilkes saU 
happen at ony time heirafter, after the first day of Januar 
nixt to cum, to bee taken wandering andmisordering them- 
selves, contrarie to the effect and meaning of thir presentes, 
sail be apprehended, and, upon their apprehension, be brocht 
befoir the provest and baillies within the brugh, and, in 
everie parochin in land wart, befoir him that sail be con- 
stitute Justice be the Kingis coidimission, or be the lords of 
r^;alitie, within the samin, to this effect; and be them to 
be committed in waird in the commoun prison, stokkes, or 
irons, within their jurisdictiion, there to be keeped, unlatten 
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to libertie, or upon bande or sovertie} qufaill they be put to 
the knawledge of ane assize, quhilk sail be done within sex 
dayes thereafter ; and gif they happen to be eonvictedy to 
bee adjudged to be scoui^ed, and burnt throw the eare with 
ane bote iron ; the processe quhairof sail be rostrate' in 
the Court buikes ; except sum honest and responsal man 
will of his charitie bee contented then presentlie to act him- 
selfe before the judg^ to take and keip the offender in hi$ 
service for an6 haill zeir nixt following, under the paine of 
twentie pound, to the use of the pure of the town or parochin. 
And to bring the offendour to the head court of the juris- 
diction at the zeires end, or then gude pruife of his death; 
the clerke taking for the said acte twelve pennies onley : 
And gif the offender depart and leave the sendee a^j^j^ ^i^ 
within the zeir, against his tHII that receivis him flyesbisiiiM- 
in service : Then, being apprehended, he sail be of 
new presented to the Judge, and, be his jcommand, scourged 
and burned throw the ea^re, as is forsidd. Quhilk punisch- 
ment, being anis received, bee sail not puffer againe the 
like, for the Bpace of threescoir dayes thereafter, bot gif at 
the ende of the saidis Ix. days, bee be founden to be fallen 
againe in his idle and vagaboiind trade of life : Then, being 
apprehended of new, he sail be adjudged, and suffer the 
paines of death as a thief. 

And that itmay be knawn, quhat maner of per- Quha suld be 
sones ar meaned to bfee idle and Strang vaga- ^bomj^imd 
bounds, and worthie of the punischment before ^dle begga^ 
specified. It is declared, that all idle peri9ones, ganging 
about in ony countrie of this realme, using subtil, craftie, 
and unlauchful playes, as juglarie, fast-and-lous, and sik 
uthers. - The idle peopil calling themselves JEgyjAianSj or 
any uther that feinzies tiiiem to have knawledge or char- 
ming,^ prophecie, or uthers abused sciences, quhairby fliey 
persuade the peopil that they can tell their weirdes, deathes, 
and fortunes, and sik utjier phlmtaiaitical imagiiiations ; and 
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all persbnes being haill and starke in bodie, and abOl to 
worke, alledging them to have bene berried or burnt in 
snni far pairt of the realme, or idledging liiem to be baiiieli- 
ed for slauchter^ and nihers wicked deifles^ and utlieri 
nouther havand land nor maifiters, nor using ony lauchful 
merchandice, craft| or oecupatioii, quhairby they may win 
their livings, and can give na reckonmg how they laach- 
follie get their living; and all minstrelles, sangsters, and 
tale-tellers, not avowed in special service, be sum of the 
lords of parliament or great burrowes, or be the head bur- 
rowes and cities, for their commoun minstrelles ; all com- 
mionn labourers, being personnes abill in bodie^ living idle, 
tmd fleeing labour ; all counterfidcters of licences to beg, or 
UBbg the same, knowing them to be counterfiucted ; aU v^ 
gabound schollers of the Universities of Saifa Andrewes^ 
Glasgow, and Jbirdene^ not licensed be the rector and deane 
of fiusultie of the Uiiiversitie to ask alines ; all schipmen 
and mariners, alledg^g themselves to be schipbroken, with- 
out they have sufficient testimonials, sail be taken, adjudg- 
ed, esteemed, and punished, as Strang beggarres and vaga- 
Ofthemqnha boundes. Andgif ony person or personnes, after 
wc^Svm! *^ ^^ ^*^ ^^ Januar nixt to cum, gives mo- 
boundf. ney, harberie,'or ludg^ngs, settis houses, or 
shawes ony uther reliefe, to ony vagabound or Strang begr 
gar, marked, or to be marked, wanting an licence of the 
provest and baillies wilMn burgh, or of the judge within 
that parochin : The samin being dewlie provin at the court, 
ihey sail pay sik unlaw to the use of the pure of the parochin, 
lis be the judge at the court sail be modified, swa the same 
OfOiemquba exceed not fitie punds. And alswa, gif any per- 
e!!eratirai\f *^^ ^^ pcrsones, disturlns or lettis the executicin 
thitact. of this act ony manor of wayes, or makisimpedi- 
ment against the judges and ordinarie officiars, or uthers 
fietsones, travelling foj* the dew execution heir<^, they sail 
inciur the sanSlD {ifeiil^ quhilk HMf t^bound stild biireiii- 
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cmred^ in oue he.faiML b^ie coiiTict. Providiilg '^ ^; • 
a}way«s that s^hipiuen and sduldiofilf% landing and UtSpL 
in this realmey, lunre: licenSoe of the proyesi or ^^* » 
btdlUes of the townoi ot the^ judge of the ^larochib) qnUftli^ 
thqr war sohippebrokbnj o^ first entered in the reslme; fidUp 
and xnay passe^ aeccMrdihg to the dSect 6f their libeneesj; to 
the rowmetf quhair they intoid to remayne* And tteit tiii^ 
Hcenee dnelie sery^in the jurisdiction 6f ihd giWr ta'tibttlr 
gif the person, travelling htoie^ haie £eurther journey, h6 
procure the like lidcnces of the jm%e of the niict pa^ochin 
or towne throiJr quhilk he Ttuat paiase^ sind sa fira parochinf 
to paroohhi; till he be kt his sesfing place* And seaxehen of 
that th^re b^ certedne petsones^' ahie or mka, ncH ▼•s^anda^ 
minatci ill eveHe burgh and pkrobhin^ be the officers wM 
judge thereof, for sfarnhing^'. recbrringy aAd eohy^r^ng eif 
the vagaboondes, to the cdnunptBi priiEbn, irones^ or stokikeii^ 
upon the coiamiomi charged <^ file parofehib. Qidnlkesper'* 
sones sa elected, sail be haldto to do their dewtie dil%>ent^ 
He, as the sadis judges will itns#e Je thereu^Mi; A^d kee- 
mg charitie wald that the pure^ijida|;ed, and impotcht peif-^ 
sones,^ suld be als necessarilie]|^oyided$ as' the vagaboundes, 
and Strang beggars repressed, and that the ag^ inipotint| 
and pui^e people, suld haye Ingoing and abiding plaeeK| 
throughtl the redme to settle tbemsehreiiiitil: It RepMatiohc^ 
iBf thSerefere* thocht eaqpedient, statute^ and or* ^MNnitdOs fi>t 
dained,' that the Lerde Chanfeellar, according to poto^i j^l 
th^dereetiotkof 8indrielovabilActesofP«^lifl^ ""^^ 
meht henrCofi^^ maid, riall ddl fcnr the drectiones of all hbs^ 
pitaHes to be proAnoed befoiir him, and inqnite adlid ijoue^ 
siddejr ;thd f^resent estait thein^ reducing thi^ia, so &r as is 
possible^ to thd first institution^ as may best s^rve, for th^ 
heljpe and itdiefe of the saidis agied, inipOtent,' add pva€ 
pec^^ and als that thd prorestk andbaillies of inqu^stjoQ • 
ilk buigii alid towne^ ahd die justice cehstitute, i^Alierialflii 
be tlie.i(itii|ffl| Aofiriniiindni iii cnmy paioehip; to; hm^J; 
landwart, saU, betwixt and the said first day of P^"** 
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Januar nixt to ciim, take inquisition of all aged^ pniie, im- 
potent, and decayed peraones borne within that parochinor 
quhilices was dwelling, and had thdr maist commoun re* 
sorte in the saide parochin the last seven zeires by past^ 
qwhilkea of necessitie mon Uto bee almea : And npcm the 
said inquisition, sail make ane register buike, contming 
their names, and surnames, to remaine with the provest 
and baillies within the burgh, and with the justice in everie 
An puie parochin to landwart ; and to the eflfect, that the 
PJ^ ^^ number of the pure pec^e of everie parochin, 
thcirawm may be knawin, statutes and ordainis, that all 
udof'thdr P*^"^ peopil, within fourtie dayes after the pro- 
Buttenution. clamation of this i»e8entact,at the Mercat Croce 
of Edinburgh^ repayre to the parochin, quhair they were 
borpe, or had their maist commoun resorte or residence,' 
the last seven zeires by past, and there settil themselves, 
under the paine to bee punished as vagaboundes, and conr- 
travenars of this present prodiUnation. 

And the said space of fourtiei dayes being by-piwt, that 
then the Provest and Baillies within burrowes, and the 
judge constitute be the kingis commission in ilk parochia, 
to land-wart make a catalogue of the names of the saidis 
pure people, inquire the men and women quhair ihey wer 
borne, quhidder they ar maryed or un-maried, quhen^and 
be quhom they war maried, and quhat baimes they luiv^' 
and quhair their baimes wer baptized, and to- quhat foraie 
and trade of life they addresse themnselves and their saidia 
baimes : Grif they be diseased or haill and aUll in bodie, 
and quhat they get commonly on the daye, be' ihek b^- 
ging : And sik as necessairlie mon be susteined be ahms,' 
to see quhat they may be maid content of their awin cim- 
sentis to accept daylie to live unb^^and, and to provide' 
quhair their remaining sail be^ be them-selves, or in hous 
with others, with advise of the parochiners, quhair die saidis 
pure peopil may be best ludgedand abyde; Andiberettpon^ 
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.acoMtling to the'nuiliber, to consider quhat their neidefol 
snstentatioii will extende to everie oulk, and then, be the 
glide discretions of the saidis provests, baiilies and judges 
in the parochines to land-wart, and sik as they sail C4dl to 
them to that eflfect, to taxe and stent the haill inhabitants 
within the parochin according to the estimation of their 
substance, without exception, of persones, to sik oulklie 
charge and contribution, as sail be thocht expedient and 
sufficient, to susteine the saidis pure peopil. And the names 
of the inhabitants stented, togidder with their taxation, to 
bee likewise registrate : And that, at their discretion, they 
appoynt overseers and collectours in everiebui^h, coUecton ht 
town and paroche, for the haill zeir, for collecting '^^ 
and receiving the said oulklie portion, quhilkes sail receive 
the same, and ddiver. sa meikle thereof to the saidis pure 
peopil, and in sik maner as the saidis provests and baiilies 
within burgh, and judges in the parochin to land-wart, r^ 
spective^ sail ordaine and command ; and that over- 
seeres of the saidis pure peopil be appoynted be 
their discretions, to continue also for a zeir. And at the 
end of the zeir, that the taxation and stent roll 
be alwayes maid of new, for the alteraticm that 
may be throw death, or be incres or diminutiofi of mennes 
gudes and substance. And that the provest and baiilies 
in burrowes or tonnes, and the saidis judges in the paro- 
chines to land-wart, sail give an testimonial to ^ gtinumu]. 
mk pure folk as thqr find not borne in their awin tobegivento 
parochin, or making residence therein, the last ^ ^^^ 
•even zeirs, sending or directing them to thenixt parochin, 
and sa fra parochin to parochin, quhill they be at theplace 
quhair they were Innme, or had their maist oommoun re- 
port or residence, during the last seven zeirs preceding; 
there to be put in certaine abiding places, and susteined 
upon the commoun almes, and oulklie contribution, as is 
befimr cNrdained, except leprous pei^il, and bed^t pe<^pil. 
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quiUffi may not be transported; providing that it be lilifiil to 
the pare peopil, sa directed, to their owin abiding plaees, 
with testimoniaileB to askealmes in their passage, saas they 
passe the direct way, not resting twa.niohtes togeHier in any 
an ^aee, widiont occasion of seekeness or storme impeede 
them. 

And if ony of the pvre peopil r^se to^passe 
teftitaLS^ and abide in the places appoynted, or, aflker the 
"*^''*M^!' *PP^y^*niwt, be found b^ging, then to be pu- 
nished by scourging, imprisonmmit, and burning 
throw the eare, as vagabounds and Strang beggars ; and for 
the second fault, to be punished as thieves, as is befw ap- 
poynted. And gif the persones chosen oollectours, 
refuse the office, or, having accepted the same, beis 
fbui^d n^ligent therein, or refusis to make their compt% 
everie half zeir, anis at the least, to the provosts and bail- 
lies in the burrowes, and to the saidis judges in knd-wari; 
and to deliver the super-plus, of that quhilk restes in their 
handes, at the end of the zeir, or half seeir, to sik as saU 
be choiE(en collectours of the new : Then ilk-ane of the o& 
fenders so offending, sail in«cur the paine of twentie punds, 
to the use of the pure of that parpchin, and imprisonment 
of their persones during the Idngisiwill: For quhilkes paines, 
the saidis provest^ baiUies and judges, sail poynd and 

Ofthemquha ^^^^^^^^ • '^^ S^ ^^^ persoues, being abiU to 
xiefusiBtocon- further this charitat^e woorke, will obslinatlie 

tribute to the .^ "*•! i"i»4»/»i 

help of the r^ise to contribute to the releiie of the purip, or 
P^^^ discourage uthers from sa eharitabzl ape deede,: 

(The obst^iate or wilful person, bding caUed befoir the saidis 
jffoyestis and bfiillies wi|lun burgi}, or judges in the 'pa<^ 
rochins to land-wart, and convict thereof be ane assise, op 
sufficient testimonie of twa honest and fiimbus witnesses 
his nichtbours, upon the supplication of the saidis provests^ 
liaillies, imd judges, to tWKingis Mageetie and Kive Coan- 
.eel» t)ie obstinate and'^^^lfid persop or persones^ sail be 
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comiQaiided to w aicd m sik paltt, as his luene6» w4 his 
oooncel sail appa^ift, and there renuune quhill he be con- 
tent with the ordour of his said paroch, and performe the 
same in deede : And gif the aged and impotent q^^jj^^^ 
persones^ not being sa diseasedf lamed, or impo- xefiiwn4 to 
tent, hot that they may worke in sum maner of ^ . * 
wark, sail be, bee the overseeres in ony burgh or parochin, 
.appoynted to vmk, and zit reffusis the same : Then, first 
the refuser to be scourged, and put in the stokkes ; and for 
the second fault, to be punished as vagabounds, as said is. 
And gif any b^ers bairne, bdmg above the age of of b^geis* 
five ze^«, and jvidnn fourteene, male or feinale, '"^ 
pall be liked of, be ony subject of the realme of honest estai^ 
the said person, sail have the bairne, be the ordoure and de- 
rection of the said provest and baillies within burgh, or 
the judge of every parochin to land-wart : Gif he be a 
man-child, to the age of xxiv. zeires, and gif sche be a wo- 
maiv-chUd to the age of xviij. zeires, and gif they depart, or 
be taken or intised from their maister or maistresse service, 
the maister or maistresse, to have the like action and re^ 
*inedie, as for their hired servand or prentises, asweil against 
the bairne, as against the taker and intiser thereof. And 
quhair collecting of money may not be had^ and that it is 
over great ane burding to the collectours to gadder vio- 
tualles, meat, and drink, or lither things for the CoUecdonof 
releife of the purie in some parochines : That the ^^tfi!^ 
provest and baillies, in burrowes, and the saldis' drink. 
judges, in the parochines to land-wari^ be advise of cer- 
taine of the maist honest parochiners, give licence under 
their handwrits to sik, and sa many, of the saidis pure peo- 
pil, or sik uthers of them, as they sail think gude, to ask 
and gadder the charitabil almes, of the parochiners, at their 
awin houses. Sa as alwayes, it bee speedily appoynted and 
agried, how the pure of that parochin, sail be susteined 
within the same, and not to be chargeable to uthers, nor 
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troublesome to Rtrangers. And seeing the reason of this 
present act and brdour, the commoun prisone, irrones, and 
stokkes of everie head borgh of the schire, and nthers 
townes, ar like to be filled, with ane great nnmber of pri- 
soners, nor of befoir hes bene accustomat, in sa fer, as the 
saidis vagaboundes, and uthers offenders, ar to be commit- 
ted to the commoun prison of the schire or towne,^quhair 
they were taken, the same prisones being in sik townes, 
quhair there is a great number of pure peopil, mair nor 
they ar weill abiU to susteine and relieve : And sa the pri- 
Expenses of soners ar like to perish in default of sustenance : 
prisoners. Therefoir, the expenses of the prisoners sail be 
payed be a pairt of the commoun contributions, and oulkly 
almes of the parochin, quhair he or sche was apprehended, 
allowand to ilk person ane punde of ait breade, and water 
to drink : For payment quhairof, the presenter of him t6 
prison saU give sovertie, or make present payment : And 
Execadon of ^^^ ^^^ schireffes, stewardes, andbaillies of re^ 
this act. galities, and their baillies over all the realme, 
and their deputes, see this present act put to dew execution 
in all poyntes, within their jurisdictions respective^ as they 
will answer to God and our Soveraine Lord thereupon-: 
. And quhat ever doubt or ambiguitie sail happen 

tion of this to arise upon this act, or ony pairt thereof: Our 
^ Soveraine Lord, with advise of his s^dis three es^ 

taites, commitis the interpretation, explanation, supplier 
ment, and full execiitioh thereof, to his Majestie, with ad- 
vise of his Privie Councel. 
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No. n. 

EXCSIIPT FROM I6789 C. 18. . 

AotfMT Establi$hing Correctian^'Aouses Jbr idh Beggats emd 

Vagabonds. 

And to the effect that it may be known what poor pe]> 
sens are to be sent to the saids correction-houses, and who 
are to be keeped and entertained by the contributions at 
the paroch kirk for the poor, the ministers of ilk paroch, 
with some of the elders, and, in ease of vacancy of the 
kirks, three or more of the elders, are hereby ordered to 
take up an exact list of all th^ poor persons within their 
paroches, by name and sur-name, condescending upon their 
age and condition, if they be able or unable to work, by 
reason of age, infirmity, or disease, and where they were 
born, and in what paroches they have most haunted during 
the last three years preceding the uptaking of these lists ; 
intimation being alwayes made to the whole heritors of llie 
paroch to be present, and to see the lists right taken up ; and 
that the heritors who, and the possessors of their land, are 
to bear the burden of the maintainance of the poor persons 
of each paroch, or any of them who shall meet with the said 
ministers and elders, shall condescend upon such as through 
age and infirftdty are not able to work, and appoint ^them 
places wherein to abide, that they may be supplied by the 
eontributiops at the paroch kirk ; and gif the tome be not 
sufficient to oitertain them, that they give them a badge, 
or ticket, to ask almes at the dwelling-houses of the inhar 
faitants of thrir own paroch only, without the bounds Where- 
<tf they are not to beg; and that they do not at all resort to 
Urka, meroats, or any other places, where there are meet- 
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ingsat marriages, baptismes, burials, or upon any otherpnb- 
lick occasion. And likewise, that such of the saids poor 
persons as are of age and capacity to work, be first offered 
to the heritors or inhabitants of each paroch, that^ if they 
will accept any of them to become their apprentices or ser- 
vantiB, that they may receive them, upon their oblidgment 
to entertain and set to work the saids poor persons, and re- 
lieve the paroch of them ; for which cause they shall have 
the benefit of their work until they attain the age of thirty 
years, conform to the Act of the twenty-two Parliament of 
King James the Sixth ; and the rest of the saids poor per- 
sons be sent to the correction-houses ; for whose entertain- 
ment the saids heritors shall cause contributions, and ap- 
point a quarter's allowance to be sent along with them, 
with cloaths upon them, to cover their nakedness ; and the 
said allowance to be psdd quarterly thereafter, by way of 
advance. 



No. m. 



William and Mary, 11th August, 1692. 

Prockmaiion of the Privy Council anent Beggars. 

. William and Mary, &c. to 

, Macers of our Privy Coun- 
cil, messengers-at-arms, our Sheriffs in that part, conjunct- 
ly and severally, specially constitute, greeting : Whereas 
several good laws have been made by our royal predeces- 
sors for maintaining the poor, and relieving the lieges of 
the burden of vagabonds ; in prosecution whereof, we here- 
by require the heritors, ministers, and elders of every pa- 
rish) to meet on ^ second Tuesday of September next at 
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their parish kirk, and there to make lists of all the poor 
within their parish, and to cast up the quota of what may 
entertain them according to their respectiye needs ; and to 
cast the said quota the one half upon the heritors and the 
other half upon the householders of the parish ; and to col- 
lect the same in the beginning of every week, month, or 
quarter, as they shall judge most fit; and to appoint two 
overseers yearly to collect and distribute the said mainte- 
nance to the poor, according to their severtd needs ; and 
likewise to appoint an officer to serve under the said over- 
seers, for inbringing of the maintenance, and for expelling 
stranger vagabonds from the parish, whose fee is to be 
stented on the parish, as the rest of the maintenance for the 
poor is stented. And such poor as are not provided of 
houses for themselves or by their friends, the heritors are 
to provide them with houses on the expence of the parish, 
in manner foresaid. 

And if any parish shall &il in providing sufficiently for 
their own poor, the parish so failing shall pay the sum of 
£200 Scots, to be uplifted, a third part to the pursuer, and 
two parts to be applied to the maintenance of the poor of 
the parish, and that monthly, tt^ies quoties^ as they shall fail 
in their duty. And if there be any mortifications already, 
or if any hereafter shall accrue to any parish, the same 
shall be applied, by the advice of the heritors and elders, 
to the use aforesaid, but without diminution of the stock of 
the said mortifications. And the heritors and elders are 
hereby appointed to have a second meeting at the said pa- 
rish kirks thisr year, on the second Tuesday of October next, 
for a more exact settling of the matter ; and yearly ther^ 
after, the. heritors, ministers, and elders of every pariiih, 
are to meet on the first Tuesday of February, and the fi]*st 
Tuesday of August, yearly, to consult and determine ;her0- 
in as shall be thought fit, for every ensuing half-year, and 
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to appoint oYeneean by the yet^r or b»If-yeitr, 9» thoy vludl 
•onclude. 

' And all the mbiisters are liereby r^uire4 to give timer 
006 information to tlie Sheriff of the shirei if any pariah 
flhall fail in performance of ibis Chrls^an 4iity, in whole 
OP in part ; and the Sheriff, of Shefiff-depute, are hereby 
veMjuired to eell the delinquent before them without any 
delay, and, if gaOty, to fine them in double the quota which 
the minigter shall attest to be wanting, and to cause poind 
for the same immediately. And where churches are racantr 
that two of the greatest heritors residing within the parish 
shall be appointed by the first meeting in September next» 
to inquire into the duty of parishioners and oyerseers, and 
to inform die Sheriff of their delinqaence. 

And if any of the poor of the parish are able to work, the 
heritors of the parish are hereby authorized and required 
to put them to work according to their capacities, either 
within the parish or to any adjacent manufactory, as they 
feihsdl find expedient, furnishing them fJways with meat and 
«loth. 

An4 if' ftny young diildren be found begging under the 
1^ of fifteen years, any perscm who shall take the said chil^ 
d|ten and bring them befoi« the heritors, ministers, and eh- 
iders; and caiise registrate the name and designation of the 
^tttXA id the seniion-book^ and shall there enact himseliF to 
educate the said child either to trade or work, and take 
an extract of the act from the clerk of the session, the said 
«hild shall be obliged to serye the said person so educating 
ftfan for meat and deaths, until he pass the SOth year of 
-Us age. And all manufiEietbries are declared to have the 
eanie priviledge as to the education of such young ones ; 
mad this to extend, not only tei the children of bq^gars, but 
alsi» to poor children whose parents are dead, or with eon- 
iMolt of the parents, if they b^ alive : and if any young <«es, 
about 15 years of age, shall voluntarily engage themselvea 
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nfyoA ibe like oodditidtlfi^ afid if any &{ tite young ones^ so 
edtieiited^ shtdl disobey thei^ ntastetis when i^esisdnably em* 
ployed, their masters are hereby #al*ratited to correct them 
a6 th^y judge ejltpedieilt^ li^e ud toniite excepted | Imd if 
imy person harbour Or teset any such seirvant belongii^ to 
any other, they shall rettim them to their master on de^ 
niand, undet the pain of otie hundred merks^ Mies quoHeBf 
as oft as they shall be required so to do : And if any mas^' 
ter shall exact any inhuman or too rigid service from any 
stich servant^ the Sheriffs, or Jtistices of Peakse^ upon ap^ 
plication of the sei-tants, ate to judge In the case^ stnd if 
the severity so desefve^ th6 setviilit may be loosed ffom 
stich a master, the servtot, or some for Inm^ p^yiug ths^ 
master as mnch yeatly aei the ifee of servants of tibat quality 
irbtild extetid to each year, to the tiumber of years wanting 
to the 30th year of the servant's age* And the heritpn^ 
meeting on the days appointed, or mdjor port of Ihem, are 
authorized and reqnlred to conclude and determine matter^ 
fOf that half-'yeaf . 

And to the end that the pbot may tbe retmned to their 
own parishes, And the nation freed of vagabonds^ we strict-^ 
ly fequif e and command aU beggars within the kingdom 
forthwith to repair to theil* several parlies with all dili^ 
gence, and to keep the oi^dinairy highways io the same ; and 
so sooi} as they ebme to their parish^ to present themselves) 
to the heritors and elders, that theil* names may be listed 
amongst the poor of the parish, and they lodged and enter- 
tained accordingly; With certifications to all who shall be 
found begging without the bounds of their parish after the 
sidd second Tuesday of Septembef next, they shdl be seized 
M vagabonds, imprisonedy and fid on bread and waierfir k 
mtththj or till they be sent home to their parish, in manned 
after nkentioned ; and if they be found vagtdtfg a seckmcl 
time, they are to be Uiatked with an iton on the tkOe^i mad 
ah tiicr liegeK are bereby pfOfaifatl^ tn |^ my aliaetf id 
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such b^ging vagabounds^ other than bread and water al- 
lenarly, after the second Tuesday of September, until they 
arrive at their own parishes. 

And to the end that our will hereanent may be more 
speedily made practicable, we strictly command and charge 
all our lieges within this our ancient kingdom, to apprehend 
such beggars as they shall find vaguing without their own 
parish after the second Tuesday of September, and forth- 
with to carry them to the principal heritor of the parish 
where they were apprehended, if it be in landward, and to 
one of the baiUies in towns, who shall examine the beggar 
in the shire and parish where he was bom, and shall direct 
him forthwith to the nearest parish that lies in the road to 
the parish of his birth, and deliver him to the nearest heri- 
tor that lies in that highway in the next parish, and so forth 
from parish to parish in the same road, until he arrive at 
the parish of his nativity, who shall then list him, and en- 
tertain him amongst the poor ; and the heritors to whom 
the vagabonds are delivered, are hereby authorized and re- 
qtiired to send two fencible men of their parish to convey 
every be^ar to the heritor of the next parish, and to send 
a note of the be^ar's name and the parish where he was 
bom, which is to be delivered to the next heritor who re- 
ceives him ; and every heritor who receives him is to re- 
turn a note signed of his reit, and so forth, from heritor to 
heritor, in every several parish ; and if any of the saids 
beggars offer to make their escape in their transportation, 
the b^gar so doing shall be scourged, and fed with bread 
and water during the rest of his journey. And whoever 
gives alms to any beggar not in their parish after the second 
Tuesday of September, and shall not seize him, in order to 
his transportation, as said is, shall be fined in 20 shillings 
Scots, toties quotieSf to be uplifted by the overseers, and 
applied to the use of the poor of the parish. And if the 
heritor to whom -the vagabound be brought fail in his duty 
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of sending him, he shall be fined in 20 pound Scots, Mies 
quatieSf to be applied as said is. If any fencible man, sent 
to convey them, refuse or fail in his duty, he is to be fined 
in two merks Scots, Mies quoties^ to be applied as said is ; 
and the said fencible men are to be chosen by turns, as the 
said parishers. 

And whereas by act 18, session 3, Parliament 2, Charles 
II., correction-houses are appointed to be erected in seve- 
ral burghs therein mentioned, for employing the poor peo- 
ple in work, as they are capable, which have hitherto too 
much neglected, (until the lesser burghs be able to perform 
what is there required, lest so good a design should totally 
fail,) we hereby strictly require our burghs of Edinbwrghy 
Stirling^ Dundee, Aberdeen, Inverness, Glasgow, Jedburgh, 
Dumfries, and Cupar in Fife, or such of them as have not 
already established correction-houses, in the manner and 
to the ends prescribed by the said act, to erect and esta- 
blish such houses, and to receive such poor for work therein 
as 8haU be sent to them from any parish, in mamier, and 
on the conditions prescribed by that act and this, but pre- 
judice of erecting of correction-houses in (^er burghs 
therein mentioned with all conveniency. Our will is here- 
fore ; and we charge you strictly, and command that inconr 
tinent, these our letters seen, ye pass to the Market Cross 
of Edinburgh, and to the Market Crosses of the whole head 
burghs of the several shires of this kingdom, and there, in 
our name and authority, by open proclamation, make pub- 
lication of the premises, that none pretend ignorance : And 
ordains these presents to be printed. 
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No. IV. 

WilxiAH AKD MarIt^ SOth AugUtt^ 1663* 

A Proclamation of the Privy Council oneM B^ggarB. 

WiLLiAik and Mart^ &o« Forasmuch as the intent and 
design of out Proclamation, of date 11th August, 1692, te^ 
quiring all beggars within this kingdom forthwith to repair 
to their several parishes with all diligence, hath been mucdi 
disappointed and finstfated by the uncertainty^ of the par- 
rishes where the said respectiTe b^gars have beenrbom, and 
fw want of suitable provision made by the heritors and mar- 
gistrates of the respective parishes where the said beggara 
have been bom^ or had their last seven years' residence ; 
for reineid whereof, we, with the advice of the lords of ouf 
Privy-Council, strictly require and command all the beg* 
gars within this kingdom immediately to repair to th^ se* 
veral parishes where they were bom; or where the parish 
or place of their birth is not certain or distinctly known» 
that they repair to. the parishes where they last resided for 
the space of seven years together, and to keep the ordinary 
highways to the several parishes of their birth, or last seven 
years' residence ; and so soon as they come to the said re* 
spective parishes, to present themselves to the heritors and 
elders ; and where parishes are vacant^ and have no elders^ 
%o Ihe heritors alone, whom we, with advice foresaid, re- 
quire and command to inake the provisions necessary for 
the said beggars, and to list their names among the poor of 
the parish, that they may be lodged and entertained accord- 
ingly, with certification to all who shall be found begging 
after the second Tuesday of September next, they shall be 
seized as vagabounds, imprisoned, and fed with bread and 
water for a month, or till they be sent.home to the rc^iec- 
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tive parish of their birth, or last seven years' residence, in 
manner mentioned in our said former proclamation : And 
we, with advice forsaid, require and command the magis- 
trates of oiir burghs royal to meet and stent themselves 
conform to such order and custom, used and wonted, in 
laying on stents, anntiities, or other public burdens, in the 
respective burgh, a^ may be most effectual to reach all the 
inhabitants : And the heritors of the several vacant parishes 
likewise to meet and stent themselves^ for the maintenance 
of their said respective poor ; and to appoint the ingather^ 
ing, uplifting, and applying of the same for the uses fore^ 
said, sicklike, and in the same manner as the heritors and 
elders are aj^poinied by Our former proclamation : And all 
the ministers and heritors are hereby required to give timet 
ous intimation to the Sheriff of the shire, if any parish or 
person shall fail in performance of this Christian duty, in 
hail or in pairt, and the Sheriff, or Sheriff-depute, are here« 
by required to call the delinquents before them without any 
delay ; and if guilty, to fine them in double of the quota 
which the ministers or heritors shall attest to be watiting). 
and to cause poind for the same immediately. And further, 
for preventing of any question that -may arise betwixt the 
heritors and kirk session in the several parishes of ihm 
kingdom, about the quota of the collections at the church*^ 
doors, and otherwise to be made by the said session, to Mi 
paid into the heritors for the end foresaid, we do hereby, 
with advice foresaid, determine the same to be the half of 
the said collections, and ordains the said kirk session to pay 
in the same from time to time to the said heritors, or any 
•to be by them appointed accordingly ; and we ordain our 
said formei^ proclamation to stand in full force, &c. and t<> 
be put in execution, in so fistf as the same is not hereby al« 
tered* 
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No. V. 

William and Mary, Slst July, 16d4. 

A ProclamatUM far putimg former Acts and ProcUxmaiwm 

cment Beggars in Execution. 

William and Mary, &c. Forasmuch as many good laws 
have been made by our royal predecessors, for maintaining 
die poor, and relieving the li^es from vagabounds, in pro- 
secution whereof several proclamations have been emitted 
by our Privy-Council, for the better putting the said laws 
in execution, notwithstanding whereof due obedience hath 
not been hitherto given to the same, so that the poor are 
not duly provided for, nor the vagaboimds restndned in 
many places : Therefore we hereby require and command 
the ministers, heritors, and elders of every parish, and 
householders, and inhabitants, within the same, respective, 
to follow forth and give ready obedience to the Acts of 
Parliament and proclamations of our Privy-Council already 
made : And further, we, with advice foresaid, require and 
command the Sheriffs of the several shires, and their Depu- 
ties, Justices of the Peace, and Magistrates of the royal 
burghs of this kingdom, within their several jurisdictions, 
to taj^e trial how far, and in what manner, the said Acts of 
Parliament and proclamations of council have been obeyed 
and put to execution, conform to the tenors thereof; and 
where any have neglected, or been deficient, and wanting 
in what is required of them by the said acts and proclama- 
tions, to amerciate and fine them, therefore, in the manner 
specified : And if any difficulty shall happen in the after 
prosecution thereof, through what cause or occasion soever, 
not provided for by the said laws and proclamations, the 
magistrates respective foresaid, are hereby required to re- 
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present the same to the lords of our Privy-Coiincil, that 
they may give such order thereanent as may bring this good 
work of relieving the poor, and restraining vagabounds, to 
the desired issue ; for the better effectuating whereof, we, 
with advice foresaid^ nominate and appoint a conunittee of 
the lords of our Privy-Council to receive in any represen- 
tation from the magistrates respective above named : And 
likewise, with power to them to call and convene before 
them the Sheriffs and other Magistrates respective afore- 
said, to whom the execution of the said acts and proclama- 
tions are committed, and particularly the magistrates of 
Edinburgh, and to examine and take trial of their negli- 
gence in die said matter, and to modify the fines and pe- 
nalties to be exacted from them for the same, and to report 
their opinion therein to a full council, the first jcouncil day^ 
of September next. Our will is herefore, &c. 



No VI. 

William, 3d March, 1698. 

Proclamatum anent the Poor. 

William, &c. — That where the many good and laudable 
laws made for maintaining the poor, and suppressing of 
beggars, vagabounds, and idle persons, have not hitherto 
taken effect, partly because there were no houses provided 
for them to reside in, and partly because the persons to 
whom the execution of these laws was committed have been 
n^ligent of their duty ; for remeid whereof, we, with the 
advice of the lords of our Privy Council, ordain the former 
proclamations formerly emitted, of the date the 11th Au- 
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giult, 1693) the 29tli Atigugt, 1698, ^d last of JiQyj 1694^ 
i*atified and approven by act 29, session 6, of our cttrreat 
Parliament, to be reprinted and put to full and v%orouB 
execution in al) points : And in order to make the said pr<H 
alamationd the more effectual, we, with the adTioe fsHresiddf 
retdve act 18, sess. 8, ParL 11, Charles IL, in so far as ooii^ 
cems the providing correction-houses for the reoeiTing and 
entertaining of beggars, vagabounds, and idle persons, with^ 
in the burghs, therein mentioned,-'^-^'^^' one correotion-hous^i 
at the burgh of Edinburgh^ for those of the town and shiro 
of Edinburgh^'-^ne at the burgh of Haddington^ &nr thos4 
of the shire of Haddingtorii^'one at Dunse, for die shire of 
Berwick, — one at Jedburgh, (or the shire of Booaburgh,**^ 
one at the burgh of Selkirk, for the shire of Selkirk^-'^-^tM 
at the burgh of Peebles, for the shire of Peebles, — ond at 
Glasgow, for the shire of ZkmarA,«-M>ne at th^ burgh c^ 
Dumfries, for the shire of Dumfries, — one at the burgh of 
Wigton, for the shire of Wigton, — one at the burgh of Kirk- 
cudbrigkt, for the stewartry of Kirkcudbright,— one at the 
burgh of Ayr, for the shire of Ayr, — one at the burgh of 
Dumbarton, iqr the shire rf Dumbarton,-— one at the burgh 
of Bothsay, for the shire of JStrfe,— one at Paisley, for the 
shire of iJcn/rett?,— One at Stirling^ for the shires of Stirling 
and Clackmannan, — one at Linlithgow, for the shire of Linn 
lithgow,— one at Culross, for these twelve parishes in Perth-- 
shire, belonging to the presbytery of Dunblane, — one at the 
burgh of Perth, (ot the rest of the shire of P€r^,-^— one at 
Montrose, for the shire of Kincardine,^-one at the burgh ctf 
Aberdeen, for the shire thereof, — one at Inverness, for the 
shires of Inverness^ Boss, and Cromarty,'^^one at the burgh 
of Elgin, for the shires of Elgin and Nairn,^-^n^ at /nre- 
tary, for the shire of Argyle,-^(o\a in the shire of Fife,^)it. • 
one at St Andrews, one at Cupar, Oixe at KirhcMy, and one 
At Duif^htmUn^ for the four ordinnry divisi^m of that shb^d, 
<-^ne at Dund6t^ ttft the dure of Jbi!;/fi^,---one at Banffy 



^prthe shire of Bmaffl-r^-^i^ at the bm'gb of JDomoch^ for 
tiie fthire of StUk^iandf-r^-oxie nt Wicfh fpt tfie shire of Caithr- 
jf^f^ — ;iind Qn^ at KirkwaU, for the shifes of Orkney and 
Si^^fawi^— each of which houses shall have a large closs, suf- 
ficiently enclosed for keeping in the said poor people, tlmt 
they be not necessitate to be always within doors, to the 
hurt or /hazard of their health : And ordains the said mar 
gistrates of the said bui^hs to provide the correction-houses^ 
and appoint maaterd and overseers for the s^me, by advice 
of the presbytery, or such as they shall appoint, who may 
«et the poor persons to work, and that betwixt fiud the 1st 
day of October next, undw the pain of 500 iQ0rUs quarter- 
ly, until correction-houses be provided for qonforoi to the 
aaid act. 

But in pla^e of the Commi^ioiiers of Excise, mentioned 
in the same act, we, with advice foresaid, require and com*- 
mi^d the Sheriffs of the shires and their Deputes to put the 
«aid act in execution within their respective shires, as to 
#very thing that by the said act was committed to the Com- 
missioners of Excise ; and ordains the said ShetifiB and their 
Deputes to give account of their diligence hereip, betwixt 
and the Ist of December, under the pain, every one of them, 
^f 500 merks, who shall failzie and neglect to da^the sumen, 
;to be employed for the. use of the poor of the shire, and to 
be liable in £100 weekly, after the said day before they 
return an account (^ their diligence to our Privy Cennei}, 
to be employed for the use foresaid* 
( And ordains the several parishes within every shire an^d 
district, «to send their poor to the magistrates of the towne 
where the correctioni-houses are to be provided, agaim^t the 
1st day of November next, that they may be put into the said 
correction-houses ; And in case the said correction-houses 
be not ready to serve the poor against the said day, or« 
dains the poor to be sent to be maintained by the magistrates 
of die burgh who were to provide .the said correcti<m-houses,. 
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and that aye and while the correction-houses be provided ; 
and that by and attour the foresaid penalties imposed by 
the said Act of Parliament, in case of failzieing of provi- 
ding the said correction-houses against the said day : And, 
in the mean time, before the said correction-houses be pro- 
vided, ordains the said acts and proclamations of our Privy 
Council to be put to full execution. 

And because there may some questions arise in putting 
the said acts in execution, for which there can be no ge- 
neral rule set down, in respect of the different conditions 
and circumstances of several places of the country, there- 
fore, that the said act may be more effectually, and with 
greater expedition, put in execution, we, with advice fore- 
said, give power and warrant to the ministers and elders of 
each parish, with advice of the heritors, or so many of them 
as shall meet and concur with the ministers and elders, upon 
intimation to be made by the minister from the pul^t upon 
the Sabbath-day before, to decide and determine all ques- 
tions that may arise in the respective parishes in relation 
to the ordering and disposing of the poor, in so far as ii is 
not determined by the laws and Acts of Parliament, and 
the former Acts of our Privy Council, which are ratified 
by the Act of Parliament foresaid. Our will is herefore^ 
and we charge you strictly, and command that incontinent, 
these our letters seen, ye pass to the Market Cross of Edin- 
burgh, and remanent Market Crosses of the head burghs of 
the several shires and stewartries within this kingdom, and 
thereat, in our name and authority, by open proclamation, 
make intimation hereof, that none may pretend ignorance : 
And ordain these presents to be printed. 
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No. VII. 

Opinions of the Judges of the Second Division in 
. THE Case of Richmond and Others, v. the Abbey 
Parish of Paisley. 

{From the Notes of the Right Hon. the Lord Justice Clerk.) 

Lord Justice Clerk.* — After due consideration of this 
case, and the Acts of Parliament and proclamations, I have 
come ultimately to the same conclusion with the Lord Or- 
^ dinary. 

The question is certainly one of general importance, atad 
had the petitioners' construction of the statutes and procla- 
mations been shewn to be supported by practice and a series 
of decisions, as is asserted, it would have been a very deli- 
cate question whether they could now be departed from, 
although a different construction ought originally to have 
been adopted. 

But the decisions referred to have been well explained 
in the answers, as in fact having relation to questions of 
patrimonial right between individuals and parishes, or be- 
tween parish and parish, and that they did not raise the 
question which here occurs, which in truth is, whether the 
Sheriff has the power to alter the determination of the 
heritors and kirk session, . in regard to the two questions 
noticed by the Lord Ordinary ? 

Now do the statutes confer such a power of control or 
review over the decision of those in whom, it seems con- 

* This is his Lordship's opinion, as written immediately after the 
abstract of the case, in his Lordship's note-book. It was delivered to 
the same e£fect in Court at advising the cause. 
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ceded) the exercise of the daty is in the first place absolute- 
ly vested ? 

I have not been able to dincdver where it is conferred. 
All the provisions in the statutes and proclamations, as to 
Sheriffs and other officers being directed Ui see the laws put 
to execution, are easily referable to those r^ulatioiis cxf po- 
lice which run through so many of the emustmenta, and to 
the enforcing upon such parishes as are refractory the tak- 
ing the afiairsf of the poor, or claimants of relief, into con- 
sideration. 

Had the advocators refused to pronounce any deliver- 
ance at all on the claim of the petitioners, it might perhaps 
be a question whether the Judge Ordinary might not have 
power to ordain them to proceed according to the rules of 
hfw ; and at present I incline to think that he would have 
this power. But that is a very different question from his 
having the jurisdiction of reviewing and altering their de- 
terminations. 

There is in the interlocutor a reservation sufficiently broad 
of a right to come to the Supreme Cpurt to ascertain any 
l^al right that may be supposed to belong to the petitim- 
ers. 

Lord Glenlee.-^— I think the interlocutor is well founded. 
I do not say what power the Sheriff would have, had the 
{larish done nothing whatever. It is very possible that he 
might eum ejffectu have ordained the heritors and kirk sea- 
slon to meet and execute the laws. Here, however^ the he- 
ritors have decided, and it is beyond the Sheriff'p power to 
ordc^ them to alter. 

' Lord Cbai&ie. — I am of the opinion that has just been 
delivered. The regulations as to the poor of Scotland are 
loosely worded ; but they have been well and judiciously 
explained by practice. There is no example of a sheriff at- 
tempting to control the heritors and kirk session. In such 
a case as this the Sheriff has no right to interfere. 
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Lord Robertson. — ^By the terms of the Lord OrcBnarjr's 
interlocntor, the only question is as to the jurisdiction of 
the Sheriff. By the existing law, the heritors and kirk ses- 
sion of every parish are bound to afford relief to paupers, 
and the latter are entitled to claim that relief. I con- 
ceive that it is absurd to hold the decision of the heri- 
tors and kirk session to be final ; and I think that the 
power of review fies with the local magistrate, unless ex- 
cluded by statutes, practice, or usage* I therefore enter- 
tain great doubts of the Lord Ordinary's interlocutor, and 
think that the Sheriff has pronounced a competent judg- 
ment. 

Lord Bannattne. — ^My opinion coincides with that of 
the majority of the Court, and nearly on the groimd stated 
«from the chair. I think that the Sheriff has no power to 
review the decisions of parochial meetings. Although, if 
they refused to meet to consider the case, I conceive that 
the Sheriff could ordain them to meet and proceed. 
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Opinions of the Judges of the Second Division in 
THE Case of Higgins v. the Barony Parish of 
Glasgow. 

{From Notes taken by the AmOicr.) 

Lord Pitmilly. — ^There are two questions involved in 
this case ; 1. Whether it is competent to review by advo- 
cation the order of the heritors and kirk session ? and, 2* 
Whether the judgment refusing relief, on the ground of the 
applicant being an Irishman, is well founded? — L Assu- 

K . 



• 



f 



146 APPENDIX. 

Ming (iMt thfl at'P'iti^t is a proper object of t-Eiicr, tbe faeri- 
Ion and kii^ aenion are bound, by the Acts «f Psrlia- 
SMDt, b> give aid ; tliey have no ducretion to refose relid 
■wbere the perwHi ia a proper <dtject ; and if so, the jttris< 
diction of thia Court cannot be disputed. WbeUier tbf 
beritors and kirk aeesion are to be considered as a par- 
liamentary fooard or not (and I mthvr think tliat is tlmi 
jiroper dharacter), it baa been decided that no inferun 
court can reTtetf their proceedings ; but tbej must be Bnb< 
ject to aoBoe contro], which is that of the Supreme Court 
Thic heriton and ioA aeaaion are the body to vhom appli^ 
cation for relief must be made in the iirst instance ; &ey 
tve bound to decide^ and if t^ey withhold relief improper- 
ly* the Supreme Court ha^ ndthont doubt, a poirer to con- 
txtA thsm.— fi. As to the qneaticA on the merits, it u a 
tnbordinbte point. I havc^ however, no doubt, but that 
tilt applicant, altbon^ a ibrmgner, ie entitled to reiief — il 
not being disputed that he has resided industnooely in the 
parish for 17 years, and is now an aged and infirm pauper. 

Lord Robertson. — It has been settled tliat the Sherifl 
has no power of review ; and I cannot hold that the powers 
of the heritors and kirk session were vested in them with- 
out control. The Lord (^dinary, however, has made a 
very proper distincUon in remitting' to the heritors and 
kirk MstioB to fix the qoantum of aliment. 

When the Acts of Parliament r^arding the poor were 
passed, our intercourse with foreigners was more contract- 
ed than now. But the principles of our law are not s<i 
narrow as to exclude from the benefit of a legal provision, 
foreigners who Iiave acquired an industrial residence, an^ 
benefited the patiA by tbrar laboar. 

Lord Craigie. — I am of the same opinion. ITnless flie 
jurisdiction of the Supreme Court he expressly excluded; 
H must have the power of controlling the proceedings o1 
1^ heritors and kirk sessions. That a foreigner may eV 
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tain a settlement, appears from the directions to expel 
stranger vagabonds. 

Lord Glenlee concurrectwith the other judges. 

Lord Justice-Clerk. — H am clearly of opinion that it 
is competent for this Court to review the decisions of the 
heritors and kirk session; and if they had awarded an 
elusory aliment, the Court would have the same power as 
in this case, where they have refused relief altogether* On 
the merits, I conceive that there is nothing in the statutes 
which indicates an intention to exclude from the bene- 
fit of our poor-laws, foreigners who have obtained a settle- 
raenty and are otherwise proper objects of relief. 
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The reference is to the Paragraphs* 



Aliment. What relatiyes bound to 
alimexit^ 33, et seq. Extent and 
character of aliment^ 41. What 
d^ee of poverty exempts from 
this obligation^ 42. Liferenters 
bound to aliment fiars^ 43. Cre- 
ditors must maintain their poor 
debtors in jail, 44. Actions of 
aliment, 45, 46. Parishes are 
entitled to relief against relations 
bound to support paupers, for 
sums advanced, 32 ; as are also 
individuals not bound to main- 
tain them against the parish of 
their settlement, 104; and pa* 
rishes not legally liable, ib. No 
action can be raisedon this ground 
till a demand for support has 
been made by the pauper, ib» 

Assessment, 120, et seq. Can only be 
imposed by the heritors and kirk 
sessions in landward parishes, 
and magistrates in burghs, 121. 

——On heritors, 126, et seq. 
Heritors in landward parishes 
liable, though not inhabitants, 
126 ; but heritors in burghs are 
not, ib, Liferenters and wadset- 
ters liable as heritors, ib, Heri- 
. tors liable in respect of all real 
property, 127-130. Isking's pro- 
perty liable ? 128. Is the manse 
and glebe of clergyman ? 129. 
Heritors of less than L.6 yearly 
rent, 131. Heritors may be lia- 
Ue as inhabitants, 138. 

-On Inhabitants, 132, et 



seq. Inhabitants of burghs, 132. 
Exemption of members of the 
Collegeof Justice, 133 ; and offi- 
cers of the army and navy, 134. 
Inhabitants of landward parish- 



es, 135. In respect of what pro- 
perty are inhabitants liable, 136. 
Tenants not being inhabitants, 
137. Heritors may be liable as in- 
habitants, 138. Clergymen, 139. 

Assessment, apportionment of, 140, 
et seq. In burghs, 141. In land- 
ward parishes, 142. Rule of ap- 
portionment on heritage, 143, 
144. On personal estate, 145. 
How is personal estate estima- 
ted ? 145-7. Inhabitants hav- 
ing income under L.40, 148. Ap- 
portionment should be renewed 
yearly, 150. 

— — — How levied, 151, 2. 

— Appeal from, 153, 4, 5. 

Charges on, 1 56, 6^ seq» 

• Collector of, his salary 
payable from the fund, 160. 

Bastards entitled to be supported, 
22. What if the mother is able 
to work ? 24; the mother not en- 
titled to in-lying expenses, ib. 
Bastard children follow the set- 
tlement of their mother, 70 ; Do 
they follow her settlement ac- 
quired by marriage ? 74 ; where 
tne mother has an English set- 
tlement, 89. 

Beggars. See vagabonds. Licenced 
beggars, 97, 98. Beggars' chil- 
dren, 99, 167. 

Benefit Societies, 119. 

Birth. See settlement. 

Burghs, Royal. See magistrates, 
and assessment 

'■ Of barony and re- 

gality, fall under the class of 
landward parishes, 122. 

Children destitute, entitled to re- 
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lief, 99 ; if living with parents 
who are not proper ohjects of re- 
lief, ib. Can they acquire a set- 

' tlement by residence? 50, 73. 
Children exposed, and witbooi 
settlement, 64, 87. Settlement 
of children, see settlement by pa"' 
rentage and birth. Emancipation 
of children, 76,. et seq. Beggars' 
children, 99, 167. 

CoUections at chnrches, 107, 195. 
At meeting-houses and chapels 
of ease, ib. One half left to 
be oppUed by the kirk session 
alone, 107. To what purposes, 
ib. 108. 

CeUedor of Assessment, 194«. His 
salary payable from poor's funds, 
160. 

CoUege of Justice, members of, ex- 
empt from assessment in burghs, 
ISS. 

Corporation Boxes, 118. 

Emancipation of children, 76, et 
oeq, 

FineM for behoof of the poor. 111. 

Funds for supplying relief, 106. 
See collections — mortifications 
•^mortcloth dues— game debts 
«-^fines--*aDd assessment. 

Grom^Deftto belong to the poor, 110. 
May be sued for by the heritors 
and kirk session, or their trea- 

' rarer, ib. 

OMon— Poor have no righttoglean, 
119. 

fftritors, assessment on, 196, ei 
aff.' Apportionment of assesa- 
ment on neritors, 143-144; see 
assessment. They may be liable 
both as heritors and inhabitants, 
138. 

Heritors and Kirk Session, Both 
heritors and kirk sessions must 
be called in actions against them, 
109. Can a pauper sue them for 
relief in an ordinary action? 101, 
900. They may sue and be sued 
as a corporate society, 109. 



Heritors and Kirk Session, juris- 
dietion of, 176, et seq. Consti- 
tution of meetings, 178, 179, 
180. How called, 181. Each 
member entitled to a vote, 189. 
But cannot vote by proxy, 184. 
Powers and duties as to taking 
up the lists of poor, 187, ef seq. 
May appoint overseers, 191, and 
a coUeetor, 194. Powers as to 
levying assessments, 193, et eeq. 
As to administering the funcls, 
197. Thejudgmenta of heritors 
and kirk sessions not ralgeet to 
review of inferior judges, 100, 
907, et seq.; but to the Court 
of Session, 218, e< seq. Where 
heritors and kirk session neglect 
to meet, &c 199, 900, 99U. 
Have BO voice in the manage- 
ment of the poor in burghs, 183, 
901,9. 

IdHats and Lunatiee proper oljects 
of relief, 95. Can they acquire 
a settlement by residence? 51. 
Whereapprehendedfor purposes 
of police, must be supported by 
parish where taken up, 64. If 
confined by order of Court of 
Justiciary ? ib. 

Inhabitants, assessment on, 139, 
et seq. See assessment. 

Justiciary, Court of— Its jurisdic- 
tion relative to the poor, 916, 7. 

Justices of the Peace, jurisdiodoii 
of, in reference to the poor, 
903, etseq. See Sheri£&. 



King's property not liable in i 
ment, unless beneficially occu- 
pied by one of the li^es, or ac- 
quired firom a subject, 198. Im- 
provements for the public ser- 
vice not assessible, ib. 

Kirk'Sessions must acoonnt to he- 
ritors for management of contri* 
butions, 107. May acquire ex- 
clusive privilege of letting out 
mortclotns and hearses to hire 
109. Cannot exact marriage 
dues for behoof of the poor, td. 
Have sole appointment of session 
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tkA, 199; and nwy remove 
llim at ^euure^ ib. 

lALuaHc JPaupers, See Idiots. 

Magistrates af Bur^, jurisdic- 
tion of, in reference to the poor^ 
901)202. 

Marriage. See settlement. 

Marriage dues cannot be exacted 
by kirk sessioQ fot behoof of the 

. poor^ 100. 

Married women. Can they ac- 
quire a settlement by residence ? 
40, €^, See Settlement by Mar- 
riage, 

Jfc»i«ter noC liable in asBessment 
«u manse or glebe^ 120^ or sti- 
pend, 139 ; but on any other 
(estate^ ib* 

Mortdot^ 4/yes form part of poor 
finids, 109. Kirk sessions may 
acquire exdosiTe privil^e of 
tettiag out mortcloths to hire^ 
ib. Private societies may aoq«ire 
a joint rights ih. 

M^rUfieationg, IIS, et seq., when 
for beho<^ of poor generally, fall 
under management of heritors 
and kirk session, each member 
of which is entitled to a vote 
regarding them, 113. Mortifi- 
cations may not be inverted, 

t 114. Poiivers of managers, ib. 
What if they misafypiy the 
fands^ 115. If the nomination 
of managers 6^118, 117. 

Officers of the Army and Navy ex- 
empt from assessment as inha- 
bitants, while residing on the 
King's service, 134. 

Overseers may be appointed by 
heritors and kirk sessions, 191 ; 
but without salaries, ib. 

Parish — No lands are extra-paro- 
chial, 6 1 . Burghs of barony and 
regality are landward parishes, 
122. Annexation or disjunc- 
tion quoad sacra does not affect 
the management of the poor, 
125, 180. 



Poor entitled to relief^Se^ fbe^, 
lief. Removal of— See Removal. 
Ordering and disposing of, 97, 
et 9eq, Taking up the lists of, 
187, et seq. 

Presbytery Clerk, fees to, cannot 
be charged on the collections, 
108. 

MeHe/y permanent, persons entil^ed 
to, 19. Aged poor, 21. Desti- 
tute children, 22. Persons phy- 
sically disabled) 23. No one en- 
tided to relief who can work 
for his livelihood, ib. Women 
with families, 24. What if only 
one or two diildren? ib. Idiots 
and lunatics, 25. Foreigners 
equally entitled with natives, 26. 
Applicants for relief must be 
destitute ^ funds of their own, 
31. What if the pauper have 
relations Me to support him, 
32. 

■ ' " , temporary. Arc persons en- 
titled to relief during temporary 
incapacity to work ? 27, or du- 
ring want of employment ? 28- 
do. 

'■■ , nature and amount of, com- 
mitted to heritors and kirk ses- 
sions, 97. When they refuse to 
grant relief, 100, et seq. 

— -, funds for supplying. See 
collections at churcn-^roors — 
mortifications — mortdotfa dues 
— game debts — fines — and as« 
sessment. 

Removal of Paupers, 92, et seq. 

Residence. See Settlement. 

Session, Court of. Its jurisdiction 
over managers of mortifications, 
117. Over incorporations, 118. 
Its control over heritors and kirk 
sessions, 218, et seq. 

Session- Clerk, his salary a proper 
charge on the collections, 108. 
Is intrusted with keeping mi- 
nutes of heritors and kirk session, 
192. Is appointed by kirk ses- 
sion alone, ib. And is remove- 
able at pleasure, il>. 
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JSetflemerU, 47, et seq. 

Settlemeni by Residence, who ma j 
may acquire, 48. Can foreign- 
ers ? ih. Married women cannot, 
49. Nor children, 50, 73. Idi- 
ots, 51. Can paupers, who are 
proper objects ot relief? 52. 
what if they have been support- 
ed by relations, 54. Must resi- 
dence be industrial? 53. Must 
it be continuous? 56, or con- 
stant? ib. What period necessa- 
ry ? 57. Wlnre successive resi- 
dence in different ^fNirishes, 58. 
Settlement how lost, 59, 60. Set- 
tlement by residence liable pri- 
marily to that by birth, 62. 

SettlemerU by Marriage. — A wo- 
man, by marriage, acquires her 
husband's settlement, 65. Her 
own settlement is suspended, ib. 
If her husband have none, 66, 
88. Does she retain her hus- 
band's settlement after his death, 
67, or after divorce? 68. Does 
she acquire her husband's set- 
tlement for her children ? 69, 74. 

SettlemerU by Parentage. — Legiti- 
mate children follow the settle- 
ment of their father ; illegitimate 
that of their mother, 70, et seq. 
Settlement by parentage ceases 
on the child acquiring a settle- 
roentof its own, 75, and by eman- 
cipation, 76-84. When eman- 
cipated, 77, et eeq, 

Set^ement by Births — ^Parish of 



birth must support paup^v ha- 
ving no other settlement, 83, 4, 6, 
but is not liable during subsist- 
ence of another settlement, 85. 
Children having no settlement 
by parentage, 88 — ^bom of mo- 
thers having settlement in Eng- 
land, 89. Cases where place of 
birth not held that of settle* 
ment, 90, 1. 

Sheriffs and Justices of the Peace 
—•Their jurisdiction as to the or« 
diaary poor, 203, etseq. As to va- 
gabonds, 215. Mav impose fines 
on heritors and otners disobey- 
ing the poor laws, 204, 5, 213, 4. 
I'hey have no power of deciding 
on daims of relief in the first 
instance^ 207, 8, 213. Nor of re- 
viewing the decisions of the he- 
ritors and kirk sessions, 209, et 
seq. They may dedde questions 
between parishes, 212. 

Statutes and Proclamations, sum- 
mary of, i,et seq. 

Unemployed Persons, 171, etseq. 
Are they entitled to relief, 28- 
30. Are they entitled to demand 
vrork, 174. 

Vagabonds. Who are so, 161,2,3, 
punishment of, 164, et seq* 
Expense of maintaining them 
in prison payable by parish 
where apprehended, 158, 165. 
Allowance to, ib* 
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